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Untox Mur. Lire Ins. Co. or Maxe ». Dice and another.
(Circuit Court, D. Indiana. 1882.)

1. STATUTE OF LIMITATIONS—WHEN NOT AVAILABLE AS A Ban,

A debtor who procures and keeps in force an injunction against the collec-
tion of a debt which he ought 10 pay until it is barred at law by the statute of
limitations, will not be allowed to avail himself of the bar in & court of equity.

2. SAME—PURCHASER AT TAX SALE—REMEDY OF.

Where, under the state statute, the purchaser ata tax sa]e can bring no suit
for possession after the lapse of five years from the time of the sale, nor can the
owner after that time question the validity of the sale, and 'such purchaser has
been prevented from asserting his legal rights in a court of law by unfounded

and protracted litigation until the statute has run agamst him, he is not rem-,

ediless in a court of equity. - . ) i

In Equity.

Claypool & Ketcham, for complamant

Calkins & Harris, for respondents.

Gresmam, D. J.  The lands described in the bill of complaint were
sold to the respondents, Dice and Liong, for non-payment of taxes, and
after the lapse of two years, without redemption, the proper officer
executed a deed to the purchasers, Prior to the sale the owner had
executed to the complainant a mortgage on these lands to secure a
loan. This mortgage was foreclosed after the tax sale, Dice and
Long not being made parties; and at the foreclosure sale the com-
plainant became the purchaser, and in due time received a deed.
Some time after both this deed and the tax deed had been executed,
suit was commenced in one of the state courts against the complain-
ant by the respondents, to quiet their title to the premises. The only
notice that was given of the pendency of this suit was by publication.
The complainant was defaulted, and a decree was entered against it,
quieting the title in the respondents. Subsequently the complainant
appeared in the state court, and in a proper procecding under the
Code had this decree vacated. Inecluding the time the decree of the
state court was in force, more than five years elapsed after the tax
sale before this suit was commenced; but excludm" that time, the
suit was commenced within five years.

The bill alleges that the tax sale was illegal, because the owner of
the lands at the time had abundant personal property in the county
out of which the taxes might have been made, and that no demand
or other effort was made to make such taxes out of such property;
that the tax assessment was excessive; that the respondents have
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been in possession of the premises since the sale; and that the rents
and profits exceed the amount of taxes paid by the respondents since
their purchase. The prayer is for an accounting, and a decree quiet-
ing the title in the complainant.

In their plea, the respondents aver that at the time of the tax sale
the owner of the premises was a non-resident of the state, owning no
persunal property within it; that they have been in possession of the
lands uninterruptedly since their purchase; and that this suit was not
brought within five years after the tax sale. The statute which is re-
lied on in this plea reads thus:

«No action for the recovery of real property sold for the non-payment of

-taxes, shall lie, unless the same be brought within five years from the sale

thereof, for taxes as aforesaid, anything in the statute of limitations to the
contrary notwithstanding.” Davis, Rev. St. 127,

And.a debtor who procures and keeps in force an injunction against
the collection of a debt which he ought to pay, until it is barred at
law by the statute of limitations, will not be allowed to avail himself

_of the bar in a court of equity.

A party who, by unfounded and protracted litigation, has been
prevented from asserting his legal rights in a court of law until the
statute of limitations has run against him, is not remediless in a
court of equity. Wilkinson v. Flowers, 37 Miss. 579; Story, Eq.
§ 1521. ,

But Dice and Long were purchasers at a public sale; there was
nothing fraudulent in their purchase, and it cannot be said that they
were bound to notify the owner.of the lands, or his mortgagee, of
their claim or title. The premises might have been redeemed at any

“time within tvo years after the tax sale, by paying the delinquent

taxes, damages, etc. Why this was not done does not appear from
the bill, nor does it appear upon what grounds the decree of the state

‘court, qu1et1ng the title in Dice and Long, was vacated. It may have

been, and likely was, on the glound that the complmlnant was a for-

eign cmporatlon and had no actual notice of the pendency of the
suit. The parties were all before the state court when the complain-
ant appeared and had the decree set aside. This was less than five
years after the tax sale. There was nothing to prevent the complain-

.ant from asserting in that suit, by cross-bill, the same right that is

asserted here. It cannot be said that the bringing of the suit in the

state ¢ court, and the taking of the decree and allowing it to stand in
Vforce without personal notlce to the insurance company, was a.fraud
‘upon that company.
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The rule in equity is that as soon as a party has a right to apply
to a court of equity for relief, the statute begins to run against him.
Story Eq. § 1521a. The statute above quoted commenced to run at
once after the sale, and by its terms the purchaser can bring no suit
for possession after the lapse of five years from the time of sale, nor
can the owner question the validity of the sale after that time. Any
suit affecting the title is a suit for recovering the property, within
the meaning of the statute. - Barrett v. Love, 48 lowa, 108,

The plea is sustained., :

Cmcmo M. & St. P. RY. Co. v, MINNESOTA Cexr. R. Co. a.nd another.
(. C (Uzrcmt Court, D. Minnesota. 1882.)

1 1 16HTS OF RaILROAD COMPANTES UNDER CITY 'ORDINAKCE.
" A railroad company having submitted to construct ite road through a clty
- under an ordinance reserving the right to alter and amend, must submit to
such alterations, etc., ag are reasonable and necessary. But such an ‘ordi-
nance shall not be amended or repealed so' as to affect essentidl and vested
rights, or be allowed to act retrospectively to take away rlghts prevxously
. granted. .
. CONDITIONS SUBSEQUENT. .
Conlitions subsequent are not held in favor by courts of equxty, and thev
» will not enforce them unless the contract clearly compels it. .
3. C11Y ORDINANCE—COVENANT iN—BREACH OF.
The breach of a covenant contained in a city ordinance wxl] not authonze
the commeon council to divest any estate granted by such ordinance

~In Eqmty.
The Minnesota & Pacific Railroad Company was authorlzed by the
legislature of the terntory of Minnesota to construct a railroad from

the city of Winona, in this state, up the valley of the’ Mmsxsmppr

river, to the city of St. Paul. = The present complainant has succéeded
to all the rights of said company, and obtained all .the power ‘and
authority which was granted to the Minnesota & Pacific Railroad
Company by its charter for constructing this road. Among-the
‘chartered rights of the Minnesota & 'Pacific Railroad Company was
the authority to construct its road and branches “upon, along, across,
_over, or under any public hwhway, road, or street, if the same shall
be necessary,” The immediate successor of the Minnesota & Pacific
‘Railroad Company to the right to construct the ‘Winona branch, .so
called, was the 8t. Paul & Pacific Railroad Company, and this branch




