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the cargo under the hatehes by saying that they were compelled to
retrim the cargo at sea after heavy weather, and in so doing left the
sulphur under the hatches in the condition it was in on arrival; and
their testimony is sufficient to overcome the not very probable sug-
gestion that the three hatches of the bark were opened during the
voyage, and sulphur shoveled out of each hatch to the amount, in all,
of 28 tons, and the same placed on board some other vessel supposed
to have come along-side the bark for that purpose. Certainly it would
be improper to infer that such a transaction had taken place from
the mere appearance of the cargo at the time the hatches were opened
in New York, in the face of positive testimony that no such thing
was done. But little support to the merchant’s case is obtamed from
the testimony that, when the hatches were opened, the mate falsely
stated that sulphur had been thrown overboatrd during the voyage.
The mate could speak very little English, and those who conversed
:w1th him could not understand Itahan, and I am not certam ‘that’ he
was understood. ‘It is quite hkely that he was alluding to sulphur
}that had been cast out by the pumps.

- My conelusion, therefors, is that the non-delivery of sulphur charged
by tlie merchant has not been proved. The result is that the libel of
the merchant must be dism1ssed w1th costs, and the hbel for the
gratulty must be sustained.

Tlm CALISTA HAwms.’ :

(Dum'ct Oourt, B...D. New York. Decem‘ber 4, 1882.)
\TEGLIGENCE ™ Hoxs'rme BARREL—PEBBONAL INJURY—-LIABILITY. Vit

Where an assistant United States weigher, whose duty it was. to keep tally of A
vessel's cargo while it was heing discharged, was required to be about the main
hatch on the main deck of the vessel, and the mate undertéok t6 hoist a barfel
from th¢ pier on the opposite side of ‘the vessel from that on which thg cargo
was being dlscharged wlth the tackle and fall emp]oyed to ralse thé cargo
-from’the hold, which was ‘40 armnged that the barrel was swung' across -the
< 't'déck in spite of the efforts of ‘two 'men stationed cn thie'rail to assist in getting
... the;varrel to the deck, and the. barrel, while so swingirg, striagk the weigher,
- who, was, standlng an the deck with his- back tnrned to the rall, Aand knocked
hlm over the ¢combings of the hatch into the' lower hold, no warnmg hav-
‘ing been given him in time ‘to enable him to ‘move, Aeld, that the' libelant’s
.. injuries arose from.a neglect on’the part of the ownei‘ of the shlp to dlscharge

- 4Reported by-R.'D. & Wyllys Benedict
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" a’duty arising on navigable watér out of the. employment. ¢f the ship as an
instrument of commerce, and owing to the libelant, and that the vessel was
liable for the injuries resultmg, and there must be a reference to ascertain the
amount.

In Admiralty.
. Beebe, Wilcox & Hobbs, for libelant.
Butler, Stillman & Hubbard, for the vessel.
Benepicer, D. J. The facts of this case are not in doubt:

The libelant, William G. Vance, was an assistant United States weigher,
whose duty it was to keep tally of the cargo of the ship Calista Hawes, while
that vessel was discharging her cargo in this port. The cargo consisted of
irdn ole, and was discharged into a lighter lying along-side the ship on her
starboard side. The libelant, in order to a proper discharge of his duty, was
required-to be about the main hatch upon the main deck of the vessel. Dur-
ing: a short cessation ,of the discharge of the cargo, the mate of the vessel
undertook to raise from the pier on the port side of the vessel to the deck of
‘the, yessel a barrel of tar. He used for this purpose the tackle and fall em-
ployed to raise the cargo from the hold. This tackle and fall were attached
‘to a span rigged to the masts over the main hatch, the span being fastened
by a guy-rope on the starboard side, so that it could not swing to port, but
would raise the Weight over. the center of the hatch.. The mate, without
Joosing the guy by which the span was guyed to starboard, carried the fall
over the port side of the ship to the pier, and then attached. it to the barrel
of tar and by horse-power raised the barrel above the rail. No guy-rope had
been attached to the barrel, but two men were stationed on the rail-to assist
in getting the barrel to the deck. The result of this method of proceeding
was that the barrel, when raised by the horse, as soon as it cleared the rail,
and in spite of the efforts of the men on the rail, was pulled by the power of
the horse across the deck from the rail to the hatch. At the time the barrel
was thus pulled across thé deck, the libelant and another man were standing:
on the deck between the rail and hatch near to the combings, with their backs
to the rail and directly in the course ta%en by the barrel. - Both men were
struck by the barrel as it passed across the deck. One was not injured, but
the l;belant was knocked over the combings of the hatch and into the lower
hold.’ No warning was given to the libelant in time to enable him to move
from hls position.

Upon these facts the liability of the ship is clear. The libelant’s
m]unes arose from a neglect on the part of the owner of the ship fo
.discharge a duty arising on navigable water out of the employment
~of.the ship as an instrument of commerce, and owing to the libelant.
The mate wasg in charge of the ship. His neglect was in law the neg-
lect of the owner. It was the duty of the mate so to hoist the bar-
-rel a8 to prevent it from being pulled by the power of a horse across
the deck where the libelant was standing. This duty was neglested
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when the barre] was hoisted with the span so guyed ‘that the barrel,
when raised by the power of the horse above the rail, would be drawn
by the same-power out of the.hands of the men on the rail and across
the deck. The duty thus.neglected arose upon navigable water, out
of .the employment of the vessel as an instrument of commerce.
The case is similar, in principle to the case of The Kate Cann, decided
by this court and. affirmed. by the circuit court, 2 Fep. Rep. 241; 8
Fep. Rer. 719, , . B

The libelant was guilty of no negligence. He was standing wheére
he had the right to stand in theé discharge of his official duty. If he
could be chargeable with knowledge that the barrel was being hoisted
from the pier at that place, he had the right to assume that it would
not be pulled across the deck where he was, and no notice to the con-
trary was given him. :

There must, therefore, be a decree in favor of the libelant, with an
order of reference to ascertain the amount, :

. Tar FRANOISCO GARGUILO. ' -
(Dzstrwt Court, E, D, New York. December.7, 1882)

PILOTAGE—TENDER OF SERVICES—BTATE STATUTE, ,
A pilot who brought a vessel into the port of New York from sea became
" entitled under 3 state statute to pilot her to sea when she next left the port, by
himself or one of his boat’s company. The master of the vessel arranged with
the pilot to meet him at a certain time and place, whence they were to go on
board the vessel together. ' The pilot presented himself at the time and place
‘appointed; the master did not appear, but went on board and to sea with-
out a pilot. Held, that this was sufficient tender of his services on the part of
the pilot, without his presenting himself on hoard the vessel, to charge the ves-
sel with liability for the damages resulting from the non-performance ot the ob-
ligation created by the statute.

'In Admifalty. ‘ .

Butler, Stillman & Hubbard for libelant.

Goodrich, Deady & Platt, for-elaimant,” & - - . 2 o0 4wt

Bexepict, D. J. This case comes before the court upon excep{:lons
to the libel. The facts averred in the libel are in substance these:
The libelant, John E. Johnson, being a regular licensed pilot, was
employed to pilot the bark Francisco Garguilo from sea to the port
of New York, and in fact did bring that vessel in from sea. When

*Reported by R. D. & Wyllys Benedict,




