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The prevailing reason for the Hudson's course séems, howéver, to
have been the captain’s preferense for the westerly fork of the chan-
nel around Diamond reef, instead of the easterly one. But it was

_proved on the trial that the easterly one was equally safe, and was
then unobstructed: ®o that no weight can be given to that considera-
tion.

The Packer not being sued, I have not considered whether or not
she was in fault for not doing all she could to avoid the collision.

- The libelant is entitled to judgment against the Hudson. w1th
costs, and to an order of reference to ascertam the damages.

Tae IsMAELE.*

ALLEGRO v. LEBER.
(District C’ourt, E. D, New York December 16, 1882.)

1. Biry oF LADING—CARGO NoT DELIVERED~BURDEN OF Proos.

A cargo of sulphur, on being weighed as delivered, proved to be 28 tons
-short of the amount stated.in the bill of lading, which also contained a mem-
orandum “ weight and quality unknown;” three officers of the vessel testified
that all the sulphur.taken in was delivered, except what escaped through the
pumps. ' Held, that the burden was upon the conbignee to prove that the differ-
erice arose from abstraction of the missing quantity on the voyage,

2 MASTER’S GRATUITY. .
-On the above state of facts the master was hald entitled to recover a gratuity
"provided by contract to be paid to him by the consxgnee on proper dehvery of
the cargo

In Admiralty. :

Ullo & Davison, for the vessel and the master..

Sidney Chubb, for the consignee.

Bexepior, D. J. - These two cases were tried together. One action
is for non-delivery of 28 tons of sulphur, alleged to have been shipped
on board the Italian bark Ismaele in the port of Girgenti, to be thence
transported to New York. The second-named action is to recover a
gratuity of £10, provided by contract to be paid to the master on
proper delivery of the cargo. of the same vessel on the same voyage,
being the same cargo of sulphur referred to in the action for non-
delivery. , On the part of the mer¢hant, Leber, the charge is that 28
tons of snlphur were abstracted from the.oargo durmg the voyage in

- #Reported by R, D. & Wyllys Benedict.




402 FEDERAL REPORTER.

question. On the part of the bark, the averment is that all .the sul-
phur shipped was delivered, except a small portion that came out
through the pumps when the ship was pumped at sea during the voy-
age in guestion..

The bill of lading 31gned by the master describes the cargo as
consisting of 558 11-20 tons of sulphur, but it contains a memoran-
dum “weight and gualityunknown,” and does not, therefore, afford evi-
dence of the quantity shipped. The sulphur was laden in bulk, and
constituted the whole cargo of the vessel. The voyage was from
Girgenti to New York direct, and thers is no evidence that the vessel
stopped at any intermediate place during the voyage, or that any of
the cargo was lost during the voyage, except the small portion that
escaped through the pumps. On arrival in New York the sulphur
was weighed as delivered, and found to weigh 530 tons, being 28
tons less weight than stated in'the bill of lading. The ship-master,
his mate and his boatswain, testify that all the sulphur taken in at
Girgenti was delivered in ‘New York, except what escaped through
the pumps.: - The testimony of these persons is sufficient to cast
upon the merchant the burden of proving that the difference between

_the weight stated in the bill of lading, and the weight ascertained at

the delivery, ariges from an abstraction of the missing quantity from

’the cargo durmg the voyage. Accordingly, the merchant has at-

tempted to prme the weight of sulphur shipped. But the testimony
taken under a commission to Girgenti for this purpose is fatally
defective. This testimony, while it shows that the sulphur shipped
went from the warehotise to government scalés to be weighed, and
'‘thence to the seashore, and then to the bark, contains no legal proof
of the actual weight of the sulphur so shipped. The persons who
did the weighing, and whose names are disclosed, were not examined.
This omission, under the circumstances, is one that cannet be over-
looked, and it leaves the testimony respecting the weight of the sul-
phur shipped-incomplete, and insufficient to overthrow the testimbny
tin behalf of the. bark tha.t a.ll the sulphur Shlpped wa.s dehvered in
NewiYork., -

.. The merehant has also sought to prove an abstractlon of eargo by
evidence Tespecting the conditién of the ¢argo under the thrée hatches
of the vessel at the time when the hatehés were opered in- New York,
and fromthis evidence draws the conelusion that sulphur was
shoveled outrof each of ‘the three hatches durifig the voyage.” But I
am unable to_draw such-a-coénclusion from the testimony that has
been presented. The officers of the vessel explain the appearance of
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the cargo under the hatehes by saying that they were compelled to
retrim the cargo at sea after heavy weather, and in so doing left the
sulphur under the hatches in the condition it was in on arrival; and
their testimony is sufficient to overcome the not very probable sug-
gestion that the three hatches of the bark were opened during the
voyage, and sulphur shoveled out of each hatch to the amount, in all,
of 28 tons, and the same placed on board some other vessel supposed
to have come along-side the bark for that purpose. Certainly it would
be improper to infer that such a transaction had taken place from
the mere appearance of the cargo at the time the hatches were opened
in New York, in the face of positive testimony that no such thing
was done. But little support to the merchant’s case is obtamed from
the testimony that, when the hatches were opened, the mate falsely
stated that sulphur had been thrown overboatrd during the voyage.
The mate could speak very little English, and those who conversed
:w1th him could not understand Itahan, and I am not certam ‘that’ he
was understood. ‘It is quite hkely that he was alluding to sulphur
}that had been cast out by the pumps.

- My conelusion, therefors, is that the non-delivery of sulphur charged
by tlie merchant has not been proved. The result is that the libel of
the merchant must be dism1ssed w1th costs, and the hbel for the
gratulty must be sustained.

Tlm CALISTA HAwms.’ :

(Dum'ct Oourt, B...D. New York. Decem‘ber 4, 1882.)
\TEGLIGENCE ™ Hoxs'rme BARREL—PEBBONAL INJURY—-LIABILITY. Vit

Where an assistant United States weigher, whose duty it was. to keep tally of A
vessel's cargo while it was heing discharged, was required to be about the main
hatch on the main deck of the vessel, and the mate undertéok t6 hoist a barfel
from th¢ pier on the opposite side of ‘the vessel from that on which thg cargo
was being dlscharged wlth the tackle and fall emp]oyed to ralse thé cargo
-from’the hold, which was ‘40 armnged that the barrel was swung' across -the
< 't'déck in spite of the efforts of ‘two 'men stationed cn thie'rail to assist in getting
... the;varrel to the deck, and the. barrel, while so swingirg, striagk the weigher,
- who, was, standlng an the deck with his- back tnrned to the rall, Aand knocked
hlm over the ¢combings of the hatch into the' lower hold, no warnmg hav-
‘ing been given him in time ‘to enable him to ‘move, Aeld, that the' libelant’s
.. injuries arose from.a neglect on’the part of the ownei‘ of the shlp to dlscharge

- 4Reported by-R.'D. & Wyllys Benedict
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