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. SwurrE and others v. Conorapo Fire Ins. Co. and others.
(Cireuit Court, D. Colorado. Octobei- 10, 1882.)

1. PLEADING—JOINT ACTION 'AGAINST CORPORATION AND STOCKHOLDERS.—Under
section 201 of the chapter relating to corporations in the state of Colorado, a
joint action may be maintained agamst a corporation and the owners of un-
paid capital stock thereof, and a count in a complamt based upon this sectxon
is not demurrable for misjoinder of parties, -

2. SaME—MakiNG REPORT.—A joint action cannot be mamtamed against the
officer of a corporation and the corporation jtself for failure to comply with
section 206 of the chapter relating to corporations, requiring a report to be
made stating the amount of its capital, existing debts, ete.

8. BAME—FAILURE 70 ORGANIZE LEGALLY.—~When persons get together and s-
sume to be a corporation, without complying with the terms of the statute in
regard to organization of corporations, they may be severally and jointly liable
as individuals for the debts contracted in the corporate name, but they cannot
be made joint defendants with such corporation in an action. '

Ruhng on Demurrer.

Hairerr, D. J. James P. Smlth aud two people called Sargenb
sus the Colorado Fire Insurance Company, S. Eldridge Smith and
William A. Ellis and George C. Glass, upon a policy of insurance
issued by the Colorado Company. After describing the policy and
the destruction of the premises by fire, and 8o on, plaintiffs allege in
the first count that the defendants Smith, Ellis, and Glass were the
owners of equal parts of the capital stock of the insurance company,
which is wholly unpaid by them, and they seek apparently in thaf
count to recover the amount of the policy from the defendant com-
pany, and from these natural persons, the owners of the stock, jointly.

Section 201 of the chapter relating to corporations declares that

the stockholders shall be liable for the debts of the corporation to the

extent that may be unpaid of the stock held by them, to be eollectes
in the' manner herein provided. Whenever any action is brought to
recover any indebtedness against the corporation, it shall be-compe-

tent to proceed against any one or more of the stockhelders at the

same time to the extent of the balance * * * by them respect-
ively, whether ealled in or not, as in. cases of garmshment. o
. I do not understand that the defendants made any objection: fo

that count; it appears to be based upon fhe section of the sta.tute,:

and to be within its provisions. -
*In the second count plaintiffs set up the same policy of insurance,

and the destruction of the premises. by.fire, and aver that at the time,
of the execution and delivery: of the policy the.corporation had not, nor,
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has since, made a report stating the amount of its capital, * * *
existing debts, etc.,, * * * a8 required by section 206 of the
chapter relating to corporations. That section requires a report to
be made as described in this count of the declaration, and declares
that if they shall fail to do so, and the capital stock has not been fully
paid in, the directors or trustees of the company shall be jointly and
severally liable for all the debts of the company that shall be con-
tracted duringthe year preceding it, * * * and untilsuchreport
shall be made. In this count it is sought to charge these natural
persons, defendants, with the corporation, as trustees of the corpora-
tion. The statute does not, so far as I can discover, give any au-
thority for suing the corporation with the trustees in any cause of,
action arising under that section, and without some provision of the
statute the action cannot bé maintained. The liability upon this
section arises for a failure on the part of the officers to perform the
duty enjoined upon them by the statute. Itcannot be said that the
corporation itself is guilty of the same failure with the officers on
whom the duty is enjoined, and it is impossible to say that the corpo-
ration is to stand with them upon such liability in the absence of any
provigion of the statute authorizing it. »

In the third count, the plaintiffs declare on the policy of insurance
as in the other counts, and allege that although the stock of the cor-
poration had been fixed by the certificate which they had made and
filed, that it had not been divided and subscribed for, or distributed
to any person or persons whomsoever. That count proceeds upon the
theory of wrong-doing on the part of these incorporators in com-
mencing business before they had fully organized their company,—be-
fore there was any capital stock paid in which could be liable for the
debts of the company. I do not doubt that there is liability on the
part of the persons who do the things that are charged in this count;
but the question here is whether they may be liable with the corpora-
tion itself, because this is an action in which the corporation and
the persons who organized it are sued jointly. I think it may be
said, when persons get together and assume to be a corporation with-
out complying with the terms of the statute, without having a sub-
seription of stock, as the law requires, in forming the organization,
that they may be jointly and severally liable as individuals for the
debts contracted in the corporate name, but is not sufficient to
say to maintain this; and the action here, as I stated before, is
against the corporation itself, and these persons are, as I think, pro-
ceeding upon some theory of deceit,—an action on the case, as we
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used to call it before the legislature abolished all names,—and I don't
think that these defendants can be jointly liable with the corporation
in that way.

The result of all this is, the demurrer must be overruled as to the
first count of the complaint, and sustained against the other two
counts on the ground that there is a misjoinder of defendants.

Rax v. Graxp Truxk Ry. Co.
(Circuit Uoué-é, E. D. Michigan. November, 1882,)

1. JURISDICTION—WANT OF—DisMI8sAYL. oN MoTioN oF COURT.
It is no longer necessary to take advantage of the wanst of the requisite citi-
_zenship by plea in.abatement, If this or any other defect of jurisdiction ap-
pears upon the trial, it is the duty of the court upon its own motion to stop
the proceedings and dismiss the suit. .
2. SAME—AMENDMENTS NOT ALLOWABLE,

An amendment to the declaration, designed to raise a question * under the
constitution and laws of the United Statcs,”” and thereby to create a case cog-
nizable by the circuit court, irrespective of the citizenship of the parties, will
not be permitted unless it appears that it will be likely to avail the plaintiff,

3. RAILROADS—BTATUTE REGULATIONS—CONSTITUTIONALITY.

A state statute requiring railroads to draw the cars of other corporations as
well ag their own, at reasonable times and for a reasonable compensation, to be
agreed upon by the parties or fixed by the railroad commissioner, does not con-
flict with the constitutional provisjon that congress shall have power to regu-
late commerce between the states.

On Motion to Dismiss. ,

This was an action by a car-coupler in the employ of defendant fo
recover for personal injuries sustained by him in coupling two freight
cars at the Grand Trunk Junction in this city; one of which cars
belonged fo the defendant, and the other to some other road, being
what is termed a “foreign car.” This foreign car differed in construc-
tion from those used by the defendant, in having what is known as a
“platform dead-wood,” and, it was claimed, was not only much more
dangerous in its original construction, but was out of repair, and that
defendant’s inspectors were guilty of negligence in permitting it to

pass over the road. The declaration described the plaintiff as a resi- .

dent and citizen of the eastern district of Michigan, and the defend-
ant as an alien. Upon the trial, however, it appeared that the plain.
v.14,n0.7—26




