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supplies on the credit of the vessel. In so doing, he would not only
be running a great risk as to the payment by the boat or her owner,
but would be committing a virtual fraud upon an old customer and
acquaintance.

I am disposed to think that thess considerations have sufficient
weight to show to which side the trembhng balance in which the tes-
timony is to be weighed should incline.

But if not, then the case must be decided by applying the rule that
he on whom it rests to establish a certain state of facts, must do so
by a preponderance of proofs. The rule is peculiarly applicable in
this case. The supplies were furnished to the vessel for her use and
on her credit. They were ordered by the master appointed by the
owner. In such cases the law of this state confers a lien.  He who
would displace it by setting up a private agreement between himself
and a third party, by which the master was deprived of the authority
to create liens on the vessel, should show by clear proofs that explicit
and unequivocal notice of the facts was given to persons dealing with
the boat; and especially to those who had for a long time previ-
ously been in the habit of supplying her on her credit and that of her
owners. It canwot be said that clear proofs of such a notice have
been furnished in this case. It may be added that by this decision
no practical injustice is done,

If the security taken by the owner is adequate, it is more equitable
to compel him to look to it for his indemnity, than to deprive the sup-
ply-men of all remedy except a fruitless suit in personam against in-
solvent charterers.

A decree must be entered for the amounts claimed in the libels,
with the deductions admitted at the hearing.

Tae Mexpora.*
(District Court, 8. D. New York. Qctober 5 and 23, 1882,)

1. LIMITATION: OF LIABILITY—VESSEL—POSSESSION OF SHERIFF UNDEE ATTACH-
MENT—SURRENDER TO TRUSTEE.

In an action begun in a state court against the owners of a vessel, an attach-
ment against the property of some of them as non-residents wag issued, and
their shares in the vessel were attached by the sheriff. The cause was then re-
moved by the defendants to the United States circuit court. The owners then
began proceedings in the Wnited States district court to limit their liability under

#Reported by R. D. & Wyllys Benedict
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Rev. St. §§ 4283-4285, and took the steps required by law to transfer the vessel
and freight to a trustee appointed by the district court, and to stay all proceed-
ings and suits against them; but the vessel remained in the possession of the
sheriff, On a motion by the owners for an order dlrectmg the defendants in
the limited-liability proceedingg, who were plaintiffs’ in the state.court suit, to
order the sheriff to surrender the vessel to the trustee, 2eld, that the posscs-
sion of the vessel by the marshal or trustee is not necegsary for the purposes of
limited- ha,blhty proceedmgs, where vhie court has acquired jurisdiction to grant
the relief prayed for'; and that tne direction asked for was unnecessary and im-
proper at such a'stage of the proceedings.
. SAME—SALE o PROPERTY T0 PREVENT DESTRUCTION,

Thereafter, the trustee, by petition, showed the court that the vessel, if com-
pelled to remain in custody until the termination of the litigation, was likely
to be eaten up by custody fees, and her value greatly impaired, if not substan-

. tially destroyed, and asked to be allowed to sell the vessel free from any claim
of the attaching creditors; the attachment to be transferred to the proceeds of
the sale, and to that end that the attaching creditors be directed to co-operate
in effecting the sale by surrender of the vessel to him. Held, that the court had
the power to diréct the sale proposed ; that such’ a sale, if made at that tims,
would produce no injury to the rights of the defendants, and require no pres-
entdetermination of guestions that should be determined at final hearing; and
held, that in this case a sale was necessary to preserve the propertv from de-
s'sructlon and the applu.atlon of the trustee must be granted

On May 31, 1882, an action was begun in the New York supreme
court, the county of New York being designated as the place of trial,
by Messrs. Watjen, Toel & Co., of the city of New York, against the
owners of the bark Mendota, to recover $14,892.57 on the following
state of facts:

The plaintiffs alleged that in December, 1881, they opened a credit
in London with J, Henry Schroeder & Co., bankers, in favor of Ale-
jandro Maderna & Co., merchants at Buenos Ayres and Montevideo,
to the extent of £50,000, available against shipments of wool to be
madae to the plaintiffs at New York, and Schroeder & Co. engaged to
accept drafts drawn on them by Maderna & Co. on presentation with
bills of lading; that in February, 1882, Maderna & Co. shipped on
the Mendota at Montevideo 208 bales of wool, whereupon the master’
of the bark, at the request of Maderna & Co., signed bills of lading
whereby it appeared that 290 bales had been shipped; that upon re-
ceiving the bills of lading Maderna & Co. drew under the said credit
upon Schroeder & Co. for £10,000, and sold the bill of exchange and
bills of lading to the London & River Plate Bank, (Limited;) that
Maderna & Co. did. not ship the 82 bales, and soon after failed in
business and became irresponsible, and that the plaintiffs, in order to
procure the shipment of the 82 bales mentioned in, the bill of lading
which had not been shipped, satisfied the vendor’s lien on them and
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paid other charges, amounting in all to the amount sued for, and the
82 bales were thereupon shipped and brought to New York and de-
livered to the plaintiffs; that the bill of exchange was negotiated by
Maderna & Co., as stated, and afterwards paid by Schroeder & Co.,
who were reimbursed by the plaintiffs.

Upon an affidavit containing substantially the above allegations,
an attachment was issued to the sheriff of Kings county against the
property of the defendants, as non-residents, and the bark Mendota
was attached, with the exception of the interest of one of the owners
of the vessel, E. A. Houghton, who was a resident of the state of
New York. The attachment was afterwards set aside as to the inter-
est ot A. A. Whittemore, the master of the bark, he also being a
resident of New York state.

On the twenty-first of July the defendants removed the cause to
the United States eircuit court for the southern district of New York,
the L.aintiffs being citizens of a foreign state.

Thereupon the owners of the bark began proceedings in the United
States district court for the southern district of New York, for the
limitation of their liability as such owners, under sections 4283,
49284, and 4285 of the Revised Statutes.

Samuel H. Lyman was appointed trustee in those proceedings, and
the owners thereupon paid into his hands the pending freight, and
executed a bill of sale of the vessel to him. Upon a certificate to
that effect made by the trustee, the court made an order that a moni-
tion issue against the firm of Watjen, Toel & Co., and the firm of G.
Amsinek & Co., who also had a similar elaim, as to which the owners
of the vessel sought to limit their liability; and the court also made
an order restraining the prosecuiion of all suits against the owners
in respect to any such claims, and especiallv the suit begun in the
state court by Watjen, Toel & Co.

An order was also made that Watjen, Toel & Co. show cause why
they should not direct the sheriff to surrender the vessel to the
trustee. This motion was nof argued until the fourth of QOctober,
owing to the illness of Judge Brown, and then it was heard by Bexz-
pict, D. J., sitting in the southern distriet, and during this time the
vessel remained in the possession of the sheriff, '

The following is the opinion on that motion.

Benedict, Taft & Benedict, for the owners of the Mendota and for
the trustees.

Jas. K. Hill, Wing & Shoudy, for respondents.
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Bexepior, D. J. The libelants’ motion for an order dirécting the
defendants to surrender to the trustee appointed herein the libel-
ants’ vessel, the bark Mendota, now held by the sheriff of Kings
county by virtue of an attachment against the property of the libel-
ants, procured to be issued in an action brought by the defendants
against these libelants in a state court, cannot be granted unless
this court is prepared to determine in a summary manner, upon a
motion, that the liability sought to be enforced by the defendant in-
the action in the state court is one.from which the libelants can be
freed by means of this proceeding, and is also prepared in like man-
ner to determine that the institution of this proceeding has the legal
effect to terminate finally the action in the state court, and deprive
the sheriff of all right to detain the vessel. Thesé two questions are,
so far as known, new, and they dre of importance. I am unable to
see any necessity for their determination in the method proposed.
This court, by the appearance of 'the defendants, the assignment of
the libelants’ interest in the vessel to the trustee appointed by this’
court, and the possession of the freight by such trustee, has acquired
jurisdiction to grant the relief prayed for by the libelants. The pos--
session of the vessel by the marshal or the trustée is not necessary
for the purposes of such a proceeding. The suit can proceed to a
hearing under such circumstances as well with the vessel in the pos-
session of the sheriff as with the marshal in possession. When, at
such a hearing, the libelants shall have established their right to the
relief prayed for, and shall have procured a formal judgment that
the action in the state court no longer exists, then it may be proper
to insert in the decree a direction that the vessel be surrendered by
the defendants to the trustee. At the present t{ime such a direction
appears to me to be unnecessary and improper, -

The motion is accordingly denied.

An application was thereafter made by the trustee for leave to sell
the vessel. The grounds of this application sufficientlv appear m the
following opinion:

Bexevicr, D. J. In this proceeding, which is instituted by the
libelants for the purpose of obtaining a limitation of their liability as
owners of the bark Mendota, the trustee appointed by the eourt now
applies to this court to direct that the vessel be sold as perishable.
The situation of the vessel is as follows: On the twenty-second day
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of July, 1882, the libel was filed, and a monition issued to. the
marshal to cite and admonish the above-named defendants to appear
and answer herein. Thereafter a trustee was appointed by this court,
in pursuance of the statute and the general admiralty rules, to whom
the libelants transferred all their interest in the vessel and her
freight. The trustee obtained possession of the freight, and the
defendants have appeared in the action, but the vessel has been with-
held from the trustee’s possession by the sheriff of the county of
Kings, by virtue of an attachment procured to be issued by the above-
named defendants in an action at law commenced in a state court,
which action hasg since been removed to the circuit court of this dis-
trict.

The action at law, instituted by these attaching creditors, is to
enforce against the libelants, in this p1oceed1ng, a liability from which
relief is sought by means of this proceeding, and all further proceed-
ings in that action have been stayed by the order of this court, issued
as required by general admiralty rule No. 54.

The attaching creditors, having been made parties defendant in this
proceeding and appea.).ed therein, contest the right of the libelants
to a limitation of 1heir liability, and claim to be entitled to be allowed
to proceed to collect wheir demand by means of their action at law.
The questions which are thus presented to this court are novel, and are
likely to involve protracted litigation in this and the appellate courts.
The vessel has already been detained since July last in the custody of
the sheriff, and if compelled to remain in custody until the termina-
tlon of the htlgatmn, 18 likely to be eaten up by custody fees and her
value greatly impaired, if not substantially destroyed. To avoid this
destruction of property, the trustee appointed in this proceeding now
applies to this court, by petition, for an order directing that the vessel
be sold by him, free from any claim of the attaching creditors by virtue
of their attachment, and that their claim under that aftachment be
transferred to the proceeds of such sale, and, to that end, that the
attaching creditors be directed to surrender the vessel to the trustee.
This petition is one that, in my oplmon, should be granted for the
following reasons : '

Inasmuch as all further proceedings in the action at law have
been stayed as.required by law, no sale of the vessel can be effected
by any order in that action. If, therefore, the vessel is to be saved,
it must be by some. order of | this court. The question, then, is
whether this court has power to grant such an order as is here prayed
for. The a,tta.chmg creditors, it will.be observed, are parties defend~
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-ant in this proceeding, and having appeared therein, and a transfer
of the vessel to a trustee appointed by this court having been duly
made, and the trustee having aequired possession of the freight, the
jurisdiction of the court.to grant the relief prayed for in the libel is
complete, whether the proceeding is considered to be'a proceeding in
rem or tn personam, or both., The possession of the vessel is not
necessary to give jurisdiction in.cases of this deseription; as, for in-
stance, where the vessel hag been sunk in the sea.

~ Having acquired jurisdiction of the attaching creditors by their ap-
pearance in this proceeding, the court has power, by its final decree,
to declare the liability of the libelants to these ereditors to be limited
to the value of the vessel and her freight; and, also, to direct these
creditors, parties defendant, to relinquish their attachment and sur-
render the vessel to the trustee, in order that she be converted into
-money, and her value distributed, as required by the statute.

" If such may be the final decree of this court, the power to make
the order prayed for cannot be denied. The greater includes the
less. The question controlling here, therefore, is whether the power
to make the order prayed for can’ be properly exzercised at this stage
of the controversy. Having the power, it must be the duty of the
court to exercise it'in a case like vhis, where a failure so to do will
result in’' the destruction of the vessel, and so render vain not only
this proceeding, but the action af law as well; provided no substan-
‘tial right of the attaching ereditors will be affected thereby. It has
been impossible for the attaching creditors to point out how injury
can come to them by such a sale as proposed. If the vessel be sold
in the manner proposed, it will still be open to the attaching creditors
to dispute at the final ‘hearing the right of the libelants to a limita-
tion .of their liability, and also to-assert their right to the proceeds of
the vessel by virtue of the attachment, for the proceeds of the sale are
to be held subject. to any right acquired under the attachment; and
neither of these questions is now passed on. The money realized by
such a sale will be under the direct control of this sourt, and there-
fore available to the attaching creditors in case they succeed in their
contention. here. No prejudice to the action at law.will result by
reason of such sale, for, the libelants having appeared in that action,
jurisdiction will not be lost by the sale of the vessel, and that action
can proceed fo judgment, if, by final decree herein, it is determined
that the libelants are not entitled to be relieved from the liability
_sought to be enforced there; and in that event, the proceeds of the
vessel can, if desired, be transferred to the credit of the action at law.
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Clearly, the order sought not only will not injure the attaching cred-
itors, but will benefit them by preserving for them, it may be, prop-
erty whieh otherwise will be destroyed.

It has been said that the statute confers no power upon this court
to direct such a sale, nor does it, in express terms. But such power
is to be implied, because necessary to the exercise of powers that are
expressed. The supreme court of the United States, sitting in ad-
miralty, found in the statute power to restrain the further proceeding
of suits against the ship-owner, and the power to stay such proceed-
ings must include the power to save from destruction property which
otherwise the stay will destroy. .The power to sell the ship rests
upon the same ground as the power to protect the owner from suits,
namely, the necessity of the case,

Again, it has been said, the order asked for will deprive the sheriff
of his possession. But the sheriff’s possession is the possession of
the attaching creditors for the sake of the attachment, and this at-
tachment is saved by the order . proposed. Again, it is:said, the
trustee should be left to acquire possession of the vessel by means of
an action at law in the nature of replevin. To such a course there
may be many objections, and it is quite certain that the institution
of such &4 suit would not be likely to save the vessel from the destruc-
tion that threatens her. I find, therefore, the existence in this court
of the power to direct the sale proposed; that such a sale, if made at
this time, will produce no injury to the rights of the defendants, and
require no present determination of questions that should be deter-
mined at final hearing; and I also find that such a sale is necessary
to preserve the property from destruction.

What has been said is sufficient, I think, to.show that the present
application is-substantially different -from any of the former appli-
cations, and that it cannot be with propriety denied. And Iadd that
it is quite evident that if the result sought to be: obtained. by means
-of this application cannot be attained in proceedings of this charac-
ter, an easy way is offered. to render null the statute which the libel-
ants invoke.

The application is accordmgly gra.nted Let the order be settled
on notice.

w
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Tae Ciry or MILwaukEE.
(District Court, E. D. Now York. November 24, 1882.)

1. CorrisroN oX ERIE CARAL—CAwAL-Boar Tiep Up.

It is the duty of a canal-boat, which ties up in a canal in a fog, to select the

berme bank ; and the burden is upon a boat which ties up on the tow-path side
“to show that she took sufficient precautions to warn an approaching boat, either
by strong light or by timely hails. '

3. PreECAUTIONS OMITTED—APPROACHING STEAM CANAL-BoAT.

Where the first of these precautions was omitted, and ihe evidence asto the
other precaution was contradictory and open to suspicion, and did not show
that timely and sufficient hails had been given by a canal-boat tied up on the
tow-path side of the Erie canal to'an approaching steam canal-boat, %eld, that
the libel against the steam canal-boat for damages for the colhsxon which
occurred must be dismissed,

L. R. Steqmam, (with whom was E. G. Dams,) for llbelant.

Beebe, Wilcox & Hobbs, for claimant.

- Bexgpict, D. J. This action is to recover. damages ca.used by a
colhsmn between the canal-boat Frank: Noble and the steam canal-
boat. Clty of Milwaukee, that oceurred on the Erie canal, about a mile
west from Canajoharie, between 4 and 5 o’clock in the morning of
the. ninth of October, 1880.. The libel avers that the Frank Noble,
.while lying stern to the west: tied up on the tow- path mde of the
canal,—the morning being somewhat foggy,—was run into by the City
of Mllwaukee, bound east; that the Frank Noble at the time had a
watch on deck, who, as the City of Mllwaukee approached, ha.lled her
‘fwice to give her notice of a boat on the tow-path, and when she was
a.bout 90. feet distant shouted to her to take the outside; that the
City of Milwaukee dlsregarded such ha,ﬂs and came. dlrectly upon
the Frank Noble, striking her on the stern, two feet from the rudder
post on the port. side. The hbel &lso avers that the bow lamp of the
Frank Noble was burnmg at:the. tlme, and that.a strong light was cast
Jastern from a lamp in her eabin hatch, and the. Frank Noble was
easily to be seen at a considerable distance. The fa.ults cha.rged on
the City of Mllwaukee are fallure to pay a,ttentwn to the bmla from
the Frank Noble, and keepmg up her full speed on a fovgy morning.
The answer admlts the collision a} the time and place stated in the
hbel and avers that the morning was so foorgy as to render great cau-
tion necessary. It denies that any warning was glven fo the City of
Milwaukee as she approached the Frank Noble, If. cha.xges that the

*Reported by R. D. & Wyllys Benedict.




