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that neither party to a fraudulent contract (both having participated
in the fraud) can demand its enforcement. = The'company is not en«
htled to. aﬂirmatlve rehef and therefore the cross-blll is dlsmlssed.

Fos'mB, D Ju coneurs. . .

" Moserove and others v. Kounrzm and others,
(Oirciist Court, D, Nebraska. November Term, 1883.)

1. EQUITY—PB.ACTICE—SUPPLMNTAL BrL.
Leave will not be granted after decree to file a‘sipplémental bill for the' plr-
pose of setting up matters which might, by the use of dué diligence, have been
. ascertained, and pleaded by way of amendment in the original suit.

2. .BaME—CHANGING PARTIES,

The fact that the complainant desires to drop out of the case some of the
parties defendant to the original bill, does not of itself give him the right to
proceed by supplemental bill, especially when it appears that such change of
parties is not essential.

8. REMOVAL OF CAUBE—JURISDICTION OF Circurr CODRT. , ‘

"A circuit court of the United States has no jurisdiction of a case commenced
in & state court on a contract by an assignee, and removed thence to said gourt,
unless.the action might have been brought originally in the circuit court by, the
agsignor, and it'is probable that a plea to the jurisdiction would be entertamed
ina uupplemental proceeding.

" Application for Leave to File a Supplemental Blll

- It appears from the record that about the year 1877 John I. Red-
mk recovered a judgment in the district eourt for Dougla,a county, Ne-
braska, for about $2,500 againgt the Omaha & Northwestern Rail-
road Company, which judgment was afterwards assigned to ome
James E. Brown, who commenced & suit in equity in the district court
of Burt ecounty, Nebraska, against John A. Horback, Henry W. Yates
Herman Kountze, Francis Smith, Frank Murphy, and Sally A. Hor-
back, for the purpose of subjecting to the pa.yment of said ]udgment
certain real estate in the bill described.

The ground of the action was that the said respondents, some of them
being directors of said railroad edmpany, had entered- into a contract
with the company fo construet a portion of the line of railway, which
contract was contrary to-publie policy and void; and that they had re-
cvived the land sought to bé subjected asa partof the proceeds of said
contract, and theréfore held itin trust for the creditors of said company.
I§ was in the original bill averred that the respondents had received
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under said contract, besides the real estate then sought to be sub-
jected, about 45,000 Burt county bonds, and some $16,000 per mile
in bonds on the line of the railroad constructed, being about $112,-
000, which they had converted to their own use; but it was not sought
by the original bill to do more than subject the real estate to the pay-
ment of said judgment.

Pending said suit, said James E. Brown departed this life, and the
present complainants were substituted as his administrators.

A decree was rendered in favor of the complainants which reserved
their right, in case the real estate should not sell for sufficient to pay
the judgment, interest, and costs, to apply to the court for further
relief in the premises. Complainants ask leave now to file a supple-
mental bill for the purpose of subjecting the personal property still
remaining in the hands of said respondents as the proceeds of said
illegal contract to the payment of the balance which is alleged to be
due upon said judgment. This personal property is said to consist
of the bonds and stock received hy respondents as the fruits of said
contract, or proceeds thereof, amounting fo between $75,000 and
$80,000.

The grounds upon whlch this leave is asked, as they appear in the
supplemental bill, are, in substance, as follows:

(1) That it has been ascertained since the filing of the original bill that all
the respondents in said original bill are not directors and trustees of said
railroad company, and that the prayer of said original bill was not broad
enough and sufficient to grant complainants such relief as has since been
shown they were entitled to. (2) That it has since appeared by proof, aud
on trial of said cause, that the respondents hold in their possession the bonds
above mentioned as the fruits of the contract above referred to. (3) That the
complainants had no means of knowing, and did not know, at the time of the
filing of the original bill, that the respondents held in their possesslon the pro-
ceeds of said bonds, which they had converted to their own use,

It is insisted by respondents that it appears from the record that
the facts set forth in the supplemerntal bill might have been ascer-
tained and pleaded by way of amendment to the original bill.

Redick & Redick, for complainants.

J. D. Howe, for respondents.

McCrary, C. J. It is well settled that leave will not be grantec’
after decree, to file a supplemental bill for the purpose of setting
up matters which might, by the use of due diligence, have been as-
certained and pleaded by way of amendment in the original suif.
This is conceded by the learned counsel for complainants, but they
deny that there is anything in the record which was sufficient to bring
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home to complainants notice of the facts now averredin time to have
presented the same by way of amendment to the original bill. By
reference to the foregoing statement it will be seen that the original
bill itself alleged, among other things, that the respondents therein
- had received $45,000 in Burt county bonds, and $16,000 per mile in
bonds on the line constructed, being about $112,000, which they have
converted to their own use. It thus appears that at the time of fil-
ing the original bill the complainants had information which would
have enabled them to pursue and subject the personal property, as
well as the real estate, which defendants had received under said con-
tract. Tt is said in answer to this suggestion, and it is in fact else-
where alleged in the supplemental bill, that the complainant did not
know, af the time of the filing of the original bill, that the respondents
held the proceeds of said bonds, which they had converted to their
own use, but the allegation of the original bill was precisely to this
effect. It is there distinctly averred that the defendant held all the
property received upon said contract in trust for the railroad com-
pany, the contract under which they obtained it being null and void.

It follows, therefore, that, even if we do not look beyond the allega-
tions of the original bill, we have ample proof that the fact sought to
be set up by way of supplemental bill was, or might have been, known
to the complainants at the time the original suit was commenced.
But, as already stated, it is sufficient if it appears that the facts
sought to be set up by way of supplemental bill were known in time
to have been presented by way of amendment to the original bill. It
is not enough that they were not known when the original bill was
filed.

By reference to the answer filed in the original cause it will be seen
that the facts concerning the contract, and the receipt thereunder by
defendants of the land, and of the county and railroad bonds above
mentioned, were fully disclosed, and there is no allegation that the
defendants had paid the same over to the railroad company, or had any
purpose to do so. On the contrary, it appeared from the face of the
answer, beyond question, that the defendants held said property,
including both real estate and personal property, claiming the right to
it, and denying any liability on their part to pay it over to the rail-
road company. In other words, the theory of their defense was that
they did not hold if as trustees for the railroad company. The an-
swer discloged the fact (which appears to have been known to the
complainants when the original bjll was filed) that the defendant held
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the personal property: recewed under said contraet in precisely the
same way that they held the land, and thus the complainants were
informed that they had the same right of recovéry as te both., It
appears, therefore, that the complainant chose to proceed against the
real estate alone, doubtless upon the expectation that it would be
entirely sufficient to satisfy his judgrent. If in this he was 'mis-
taken it does not by any means follow that he can at this late day
file a supplemental bill in the same case for the purpose of reaching
other and different property. The fact that the complainant desires
to drop out of the case some of the parties defendant to the original
bill does not of itself give him the right to proceed by supplemental
bill.

It does not -appear.that the pla,mtxﬁ’ rlght of recovery as to the
personal property rests upon any different ground from that upon
which he proceeded against the real estate. Therefore, the fact .of
his recovery in the original suit shows that a change of pa.rtles was
not and is not essential.

I am of the opinion that the facts set forth in the supplemental
bill in this case were sufficiently disclosed in the original bill and
answer to have enabled the complainants to set them up by way of
amendment before the replication in the original suit, and that, there-
fore, they cannot be presented now by way of supplemental bill ; besides,
it is clear that under the twenty-ninth rule in equity the court would
have granted leave to amend even after replication in such a case as
this. These considerations relieve the court from the necessity of
considering a question of jurisdiction which might otherwise arise.
It has been repeatedly held in this circuit that this court has no
jurisdiction of a case commenced in a state court on a eontract by
an assignee, and removed thence to-this court, unless the actlon
mlght have been brought. here originally by the assignor.

- It is probable, I think, that, although it is now too late to raise the
question as to the va.lidity of the original proceedings and decree, the
question of jurisdiction might be raised upon a supplemental bill,
seeking to enlarge-and extendthe rélief prayed, so as to include other
property. The general rule is'that a question of jurisdiction may be
raised at any time, and as the original proceeding was wholly con-
cluded, and a final décree rendered and fully executed, it seems prob-
able that a plea to the jurisdiction would have to be entertained as
against any supplemental proceedings. It is not, however, necessary
to consider this point, nor even to determine whether the plea to the
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original bill.would. liave been good, as the present application must
be disposed of on the other ground above discussed.

Let the.order granting leave to complainants to file.a supplemental
bill be- sef. aside, without- pre]udxce {0 their nght to brmg an orlgmal
bill for the same purpose.

Perars and others v. Lincory & N. W. R. Co. and others.*
(Oz?rceit Uourt“l). Nebraeka. October, 1882 h

1. RAILROAD CORPORATION—POWER TO LEAEE——S I‘A’I‘UTE CONSTRUED,

' Under the statute of Nebraska, the lease of a line of railway, or arrangement
to lease, executed by one ra11road corporation to another, to be valid must be
assented to by a vote of at least two-thirds of the stoékholders of each corpo-

* ration, in stockholdets’ meeting desembled. : ‘

2, BAME—AGREEMENT 10 LEASE M.um m Anvmcm on CONSTRUCTION, TO Smctnm
STOCKE SUBSCRIPTIONS, '
No agreement to execute’ guch a lease, made in advance of the construction
of arailroad, can be specifically enforced, unless it is subsequently ratlﬁed by
& vote of the stockholders, as provided by the statute,

8. CORPORATIONS—RIGHTS OF STOCKHOLDERS.

Persons subscribing 1o the stock of a corporation must take notice of the law
creating it and defining its powers, and if the directors, in order to secure stock
stibscriptions, propose to-do that which they are prohibited from doing by the
statute, no;subscriber can be heard to say,asagainst the corporation, that he
has been misled and deceived thereby. . .

Demurrer to Amended Bill. -

E. Wakeley, for complainant.

T. M. Marquett, for defendants.

. MoCrary, C. J.  Upon consideration of the demurrer to the orig.
‘inal bill in this case it was held that under tne statute of Nebraska
the lease of a line of railroad, or an agreement to leage, executed by
‘one railroad corpm -ation to a.nother, to be valid, must be assented to
by a vote of at least ‘two-thirds of the stockholders.of each corpora-
‘tlon, and that such assent must be expressed in a stockholders’
meetmg It was therefore held that the agreement to execute such
a lease, made without a meetmg of stockholders, and without the as-
sent of the requisite number of stockholders in meeting assembled,
‘was invalid, and could not be enférced. 2 McCrary, 275; [8. C. 12
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