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by reason of the lien, which the mortgagee was bound to discharge,
his payment was in invitum, and under coercion, or quasi legal duress,
wrongfully imposed by the mortgagee, and in my judgment he is en-
titled to recover the amount so paid, with interest from the date of
payment. .

There is no impairing of the obligation of a contract in this case
by these constitutional provisions. The new counstifution had been
adopted at the date of the mortgage, although but partially in force
at the time. But, doubtless, the contract was made in anticipation
of its going into effect, as it provided in express terms that the mort-
gagor should not pay the money in question, and by implication that
the mortgagee should. The mortgagee was therefore bound to pay
the tax under the contract, as well as under the constitution and stat-
utes.

Let the demuirer be overruled, with leave to answer in the usual
time and on the usual ferms.

Unitep Stares v. Brooxryw Crry & Newrowx R. R.*
(Circuit Court, B. D. New York. November 13, 1882.)

1. INTERNAL REVENUE—FAILURE To MARKE RETURNS OF INTEREST—PENALTY.
Where an action was brought against a corporation under section 120 of the
act of June 30, 1864, as amended by the act of July 14, 1870, (16 St. p. 260, § 15,)
to recover penalties for failure to make return of interest and pay the tax on a
bond of the defendant, held, that only one penalty is recoverable for all fail-
ures to make the required returns prior to the commencement of the action to
recover penalties for such failure,
2. SAME—FAILURE 170 PAY Tax oN EARNINGS,
The same rule applies to penalties for failure to pay the tax on earnings and
profits.
3. SAME—PLEADINGS. ‘
To coustitute a cause of action under section 120, the complaint is sufficient
if it aver either a dividend declared, or the earning of profits, which instead of
being divided have gone to increase the surplus fund of the corporation.

A. W. Tenney, for plaintiff.

Alexander & Green, for defendant.

Bexepior, D. J. The decision of the questions raised by the de-
murrer in this action has been delayed by reason of the suggestion
that a decision of the principal points involved, by the supreme cours

*Reported by R. D. & Wyllys Benedict.
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of the United States, was about to be made. No such decision has
yet been made, and as a determination of this case is now desired, I
proceed to dispose of the demurrer. The amended complaint sets
forth six separate causes of action. The first three causes of action
are each a neglect to make return of interest and pay the tax on the
interest due on a certain bond of the defendant. The first cause of
action is the neglect and failure to make such return of the interest
and pay the tax for the period from April to October, 1868. The
second cause of action is a like failure for the period from October,
1868, to April, 1869 ; and the third cause of action is a like failure
from April, 1869, to October, 1869. These counts are all founded upon
gection 120 of the aet of June 30, 1864, as amended by the act of
July 14, 1870, (16 St. at Largé, p. 260, § 15,) and the only question
raised in respect to them is whether the statute permits a separate
penalty to be recovered for every failure to make return and pay the
tax described, or whether the recovery must be limited o a single
* penalty for all failures prior to the commencement of the action.
The language of the section upon which these counts are framed is the
same in legal effect as that employed in section 122, which latter sec-
tion was considered by Brarcmrorp, J., in U. 8. v. N. Y. Guaranty
& Indemnity Co. 8 Ben. 269, where it was held that the recovery
must be limited to a single penalty for all failures prior to the com-
mencement of the action. That ruling will be followed in this case,
and accordingly it is held that upon the facts stated in the first three
causes of action set forth in the complaint a single penalty and no
more can be recovered.

The second three causes of action are alike, and consist of a neg-
lect to make return and pay the tax on earnings and profits. In
regard to these causes of action the ruling will be the same as that
made in respect to the first three counts. Upon the facts stated in
these counts no more than one penalty ecan be recovered.

An additional point is made in regard to the last three counts that
the facts stated are insufficient to warrant any recovery. This objec-
tion is not well taken. To constitute a cause of action under this
gection the complaint is sufficient if it aver either a dividend declared
or the earning of profits, which, instead of being divided, have gone
to increase the surplus fund of the corporation. The complaint may,
a8 I think, be considered to be sufficient within this rule.

Judgment for defendant on demurrer, with leave to amend.
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Smpsox and others v. SoHELL. -
((Iz‘fcuit Court, 8. D. New York. November 17, 1882.)

RecoveERrY op Duries Pam BY THIRD PARrTIES,

‘Where merchandise is withdrawn upon the written authorization of the im-
porter, by third parties who pay the duties thereon, in an action by the importer
against the collector of the port to recover duties illegally exacted, the duties
thus paid may be recovered upon the assumption that they were paid in behalf
of the importer.

A. W. Griswold, for plaintiff.

S. L. Woodford, for defendant.

Warracg, C.J. The plaintiffs, upon the importationof merchandise,
entered the same for warehouse and executed the usual bond. The
merchandise was withdrawn upon the written authorization of the
plaintiffs by third persons, the latter paying the duties. In a suit
against the defendant as collector of the port, to recover duties ille-
gally exacted, the referee allowed the plaintiffs the duties which were
paid by the persons who withdrew the merchandise. Exceptions to
the rulings of the referee having been filed, the question now is
whether the plaintiffs can recover the duties thus paid.

The theory of the plaintiffs, which was adopted by the referee, is
that the persons who withdrew the merchandise under the authoriza-
tionof the plaintiffs were the plaintiffs’ agents, and therefore the duties
paid by them were in law paid by the plaintiffs, That the persons
who were thus authorized to withdraw the merchandise were the
agents of the plaintiffs, so far as to make the plaintiffs responsible for
the act of withdrawal and any liabilities springing therefrom, to the
same extent as though the plaintiffs had acted in person, is un-
doubtedly true; but it does not follow that the relation of principal
and agent existed as between themselves. If the duties were paid
for the plaintiffs, or if by the agreement between the parties the pay-
ment, though not made with their moneys, would ultimately fall upon
the plaintiffs, then they would be regarded as the principals.

But the question here is simply as to the burden of proof. The
case was argued as though the persons who withdrew the goods had
purchased them from the plaintiffs and had agreed to pay the duties
themselves; but the case does not disclose any evidence or offer to
prove such a state of facts. As the plaintiffs were the owners of the
merchandise, and the parties primarily responsible for the payment
of the duties, it is a reasonable presumption of fact that the persons




