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models, but they were the product of the labor and skill of profes-
sional sculptors, and hence were their “professional productions,”
within the purview of the law, and are sub]ect to the same rateof duty
with the others.

Judgment is therefore directed to be entered on the special verdiet
in favor of the plaintiffs for $242.40, with interest from March 30,
1880,

A writ of error from the supreme court of the United States has bean taken
in the above case.

In re PursirEr and others.
(District Court, N. D. Illinois. July, 1880.)

1. Promissory Nores—RiGeTs oF HOLDER, :

A holder of promissory notes can only collect from the surety what remains
due on the notes after deducting the amount received from the principal
debtor.

2.  BANERUPTCY—TROOF OF CLAIM BY CREDITOR,

A creditor has no right fo prove his debt and receive dividends on any more
than the amount of the bankrupt’s liability; so a bankrupt indorser is liable
only for the balance due on notes indorsed by him after deducting the amount
paid by the maker of the notes.

3. BraTE STATUTES—NO EXTRATERRITORIAL, OPERATION,

The holder of dishonored notes cannot ‘impott into his state the statutes of
another state relating to the protest of negotiable paper. Such statutes are
purely local regulations, enforceable only in the state where the statute pre-
vails, and are not such a part of the contract as to be chargeable to the bank-
rupts on their contract of indorsement or guaranty.

In Bankruptey.

H. B. Hopkins, in favor of motion.

Rosenthal & Pence, for claimant.

Brovserr, D. J. The facts bearing upon the question raised are
substantially these:

In August, 1877, the firm of Pulsifer & Co., who werebankers at Peoria, in
this district, were adjudged bankrupts in this court. Soon after this adjudi-
cation, and some time in the month of August, 1877, the Bank of Commaerce
proved and filed with the register to whom the case had been referred, a claim
against the estate of the bankrupts, based upon three promissory notes in-
dorsed by the bankrupts as follows: (1). One note of Woolner Brothers, of
Peoria, for $15,000, dated February 26, 1877, and payable to the said Pulsifer
& Co. in four months after date, and indorsed to the bank, “Pay Bank of
Comimerce. S. Pulsifer & Co.” There was also indorsed on the back of this
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note an absolute guaranty, by bankrupts, of the payment of this note, with
interest at the rate of 10 per cent. per annum after due, but which, in the
view I take of the case, cuts no special figure in the questions raised here.
(2) A note of Woolner Brothers for $15,000, dated June 2, 1877, and payable
to Pulsifer & Co. 90 days after date, indorsed by Pulsifer & Co., “Pay Bank
of Commerce. S. Pulsifer & Co.” (3) Note of Woolner Brothers for $10,000,
dated May 11, 1877, payable four months after date, indorsed. « Pay T, C. Van
Blarcum, Acting Cashier. 8. Pulsifer & Co.;” Van Blarecum being, at the time
of such indorsement, acting cashier for the bank, and the indorsement being
for the benefit of the bank.

On the eighth day of March, 1878, a supplemental proof of said claimn was
made and filed; and this application involves the sufliciency of the claim as
shown under the original and supplemental proof, Proof has been taken
under the thirty-fourth rule, and an issue made and certified into court upon
the said application. :

The questions raised by the issue are as to the amount for which the
bank is entitled to prove its claim under said notes. The claim as proven was
for the full face of the three notes, $40,000, with interest on the first note
after due as per stipulation in bankrupts’ guaranty indorsed on note, $40,270;
statutory damages of 4 per cent. under Missouri statute, $1,600; totaL $41,-
870.

By the supplementary and amended proof, the bank gave credit for the sum
of $1,410.07, standing on its books to the credit of Pulsifer & Co. at the time
of their bankruptcy, which the bank had retained and credited on this indebt-
edness.

About tne time that the firm of Pulsifer & Co. were adjudged bankrupts,
proceedings in bankruptcy were also commenced in this district against the
firm of Woolner Brothers, the makers of the notes in question, and said firm
made a proposition for composition on payment of 30 per cent., which was
accepted by their creditors, and the bank, as the holder of the paper now in
question, was, by express agreement with the trustee of Pulsifer & Co., ap-
proved by this court, allowed to accept this composition without prejudice to
its claims against the Pulsifer estate as indorsers of said note,

This composition by Woolner Brothers was paid in full by two installinents
half on October 18 and half on November 21, 1877, The total amount received
and applied by the bank on these notes, under the Woolner composition, was
$12,224.25. But in making its supplemental proof in March, 1878, although
the bank had then received the 30 per cent. on the notes from the Woolners, it
malkes its proof for the full face of the notes as they stood at the time Pulsifer
& Co. were adjudged bankrupts, and the 4 per cent. statutory damages, claim-
"ing that the bankrupts’ estate was not entitled to credit for the amount received
from Woolners “ until the dividends from bankrupts’ estate have paid 70 per
cent. of the whole claim.”

The questions now presented upon the application to reduce this

claim, as it is asserted in the supplemental proof, involves the right
of this creditor (1) to prove its debt and draw dividends from the
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bankrupts’ estate for the full amount due on the notes, without de-
ducting this payment made by the Woolners; (2) the right of this
creditor to prove the 4 per cent. statutory damages allowed the state
of Missouri to be collected by the holder of a dishonored negotia-
ble bill of exchange or note against the maker or indorser, “in lieu
of charges of protest, and other charges and expenses.” 1 Rev. Sf.
Mo. ¢. 10, § 544. ,

There is no doubt that it has been repeatedly held, under our bank-
rupt law, that even if the holder of a note has received a4 sum of
money from an indorser, he may nevertheless prove it in full against
the estate of the maker in bankruptey, and collect as much ag he can,
and any surplus he may receive over the amount actually due the
holder, will be held in trust for the indorser or surety. Ex parte
Talcott, 9 N. B. B. 502; In re Weeks, 13 N. B. R, 268; In re Eller-
horst & Co. 5 N. B. R. 144; Downing v. Traders’ Bank, 11 N. B. R.
371.

And the right to prove the full amount of these notes against the
~ estate of the bankrupt is insisted upon on the authority of these and
analogous cases. But here the bankrupts are only sureties on these
notes. Woolner Brothers are the principal debtors, and the bank-
rupts only made themselves contingently liable, on their contract as
indorsers, to pay in case the makers did not.

It is very clear to me, therefore, that the bank, as the holder of
these notes, can only collect from the surety what remains due on
the notes after deducting the amount received from the principal
debtor. The same rule must apply in the case as would hold if a
suit at law had been brought by the bank against the bankrupts as
indorsers of this paper. If the notes had been proved by the bank
as holders against the estate of Woolners, the right to prove in full,
notwithstanding payments received from the indorsers, would be
manifest, because any excess collected would be held for the benefit
of the surety; butan excess collected from these bankrupts could not
be held in this case for the benefit of the makers; and it is obvious
that, as against the other creditors of the bankrupts, this creditor has -
no right to prove its debt and receive dividends on any more than the
amount of the bankrupts’ liability on the paper.

I am, therefore, of opinion that the claim must be reduced by the
reduction of the Woolner payment.

As to the claim for 4 per cent. statutory damages, it is admitted
that the notes in question were made in this state; that the makers
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and payees reside here; that the bank was the St. Louis correspond-
ent of the bankrupts; and that the bank discounted the notes in due
course of business, upon request of bankrupts. The notes having
been dishonored, ean the bank import into this state the Missouri
statute regulating the damages to be recovered by the holder of pro-
tested negotiable paper, and have these damages allowed him here ?
This is purely a local regulation, enforceable only in the state where the
statute prevails, and does not, in my view, become so far a part of the
contract as to be chargeable to the bankrupts in this state on their
contracts of indorsement and guaranty. v

The statutes passed by the various states regulating the damages
to be recovered by the holders of negotiable paper, vary so much that
such a rule of damages against indorsers or makers upon this class.
of paper would be so variable that no party putting afloat a piece of
negotiable paper could tell what his liability would be. I find no ex-
press authority bearing directly on this question save the case of
Fiske v. Foster, 10 Mete. 597, where the supreme court of Massachu-
setts held that the statute of the sfate of Maine, regulating the dam-
ages upon suits between parties to negotiable paper, should have no.
extraterritorial operation. The reason on which the decision was
made seems to me sound, and I do not find that the case has been

- doubted or overruled.

An order will, therefore, be made reducing the elaim by the
amount paid under the Woolner composition and the amount of the
statutory damages.

Huvrareys' Seeorrio Homrorataio Meproixe Co. v. WENz.
(Circuit Courty D, New Jersey. November 24, 1882.)

1. TRADE-MARK—NUMBERS, .
Numbers constitute a lawful trade-mark when they indicate origin or pro-
prietorship, and are used in combination with words and other numerals,

2. BAME—WORDS.
The words ** homeopathic specifics,” standing alone, cannot be appropriated
as a trade-mark; but can be when used in connection with serial numbers.

3. NUMBER ALONE MAY BE EMPLOYED.
The complainant was the first to adopt such a method of putting up home-
opathic medicines, and by reason thereof certain specific remedies have come
to be known in the trade by numbers alone,



