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Every citizen holds his property subservient to such police regulation 11.8 the
legislature in its wisdom may enact for the general welfare,(a} and private
interests must be made subservient to the general interest of the commu_
nity.(b) When applied to corporations the police power is &ubject to consti-
tntionallimitationR, and it cannot conflict with a charter;(c) but provisions for
penalties and forfeitures in a charter are not mere matters ofcontract.(d) It
is the province of the legislature to determine the exigency calling for the
exercise of police powers, and of the courts to decide the proper subjects of
its exercise,(e) and it cannot, by any contract, divest itself of this power,(/)
nor of its discretion in its exercise.(g)-lED.

(4) Brown v. Keener, 74N.C.1l4; Pool v. Trex.
ler,76 N. C. 297.
(b) Sl:.ugbter.bouse Cases, 16 Wall. 62; Com.

v. Alger, 7 Oush. B4; Taunton v. THylor, 116
MasR. 264; Watertown v. Mayo, 109 Maa•• 316.
(0) Lake View v, Rose Hlll Cemetel'y.70 m.
i91; State v. Fosdick, 21 La. Ann. 266.

(d) State v. Railroad Co. aHow. 634; 12 Gill. 6>
J.399.
(e) Lake View T. Rose HIlJ cemetery, 70 III

191; Dnniel. v. Hilgard. 771ll. 640.
if) Beer Co. v. Mall8cbuaettl, 91 U. S. 25.
(,.) Boyd v, Alaballla, 9411. S. G46i Beer Co. v.

Manaebusett.,97 U. S. 2G.

COQUAltD V. CHARITON COUNTY.

(Circuit Court, W. D. Mi88ouri, W. D. 1882 )

1. POWERll-WHEN OANNOT BE DELEGATED.
Whenever trusts or discretionary powers are to be exercised, the exercille

thereof cannot be delegated.
2. COUNTY INDEBTEDNESS-POWERS VESTED IN CoUNTY COURTS.

Where the legislature has intrusted the county courts and judges thereof
with the settlement and compromise of the bonded indebtedness of their coun-
ties, they cannot divest themselves of these trusts ana delegate them to auother.

3. SAME-CANNOT BE DELEGATED.
A county court: has no power to enter into a contract with a citizen of the

state, delegating to such citizen the power and authority to compromise the
outstanding indebtedneBB of such county. and give to such citizen the exclusive
right to deal with the bondholders of the bonds of such county as its agent in
etfecting such compromise.

FiBher ft RoweU and Botsford ft JfiUiaml, for plaintiff.
Dobson ft Bell, for defendant.
KREUL, D. J. Plaintiff, Coquard, a citizen of the state of TIlinois,

sues Chariton county, one of the counties of the state of Missouri, on
the following contract:
" This agreement, made and entered intoby and between the county of Charl-

ton, in the state of14issouri, partyof the first part. and Louis A. Coquard, of the
city of St. Louis. party of the second part, witnesseth that for and in consider-
ation of the services rendered and to be rendered by tbe party of the sec-
ond part in and about the compromising theHdebt now outstahding of said



204 ,EDERAL REPORTER.

party of the first part, and in consideration that said party of the second part
has agreed to use due diligence and his best endeavors in effecting such com·
promise for the space of one year from the date hereof, party of the first part
agrees that party of the second part shall be its agent for the purpose of
negotiating and effecting a compromis!3 of its indebteulless for the said space
of one year, and that for that time it will employ no other agent, and give
party of the second part the exclusive right to deal with the bondholders of
the bonds of said county as its agent in effecting such compromise; that party
of the first part will refer all letters of inquiry or inquiries of any kind about
said indebtedness, or in compromising the same, to party of the second part.
Said party of the second part shall make no charges against said county for his
services in effecting such compromise; but the party of the first part will
pay party of the second vart ninety-five (95) cents on the dollar of the princi-
pal and past.due interost for each of the bonds known as the Chillicothe and
Bruns,vick issue of said county, delivered to party of the ,first part by party
of the second part during said time, and eighty (80) cents on the dollar oOhe
principal and past·due interest for each of the bonds known as the Missouri
and Mississippi issue, delivered to party of the first part by party of the sec-
ond part within said time, which payments are to be made in new 6 per cent.
comprotllised bonds of said county. duly executed. And party of the second
part shall have for his compensation the difference between the amount he
can obtain said bonds' forfr'cHh the 'holders, and the atnount above specified.

"J. B. HYDE, President Chariton County Court.
"L. A. COQUARD.

"Octuber 20, 1879."

The petition 'is in the usual form, the various counts setting, out
the particular debts compromised, claiming the several amoun-ts to

plaintiff supposes he is entitled under the contract fbr his
services. -To this petition defendant, by its attorneys, files adeinur-
rer, assigning, among other causes, want of power in the county court
of Chariton county to make the contract. It appears that the
tUl'e of the state of Missouri, in order to enable the indebted counties
of ,the state to settle and compromise their bonded indebte'dness,
passed sUtldry acts having that object in view. It is by; the
plaintiff that 1,1l1der one of these acts, namely, that of April 12, 1877,
county courts Of' indebted have' power to' make the' contl>act
sued qn. The act cited in its first couilties;town.
ships; 6ities, 'aridtowns,throrigh the court!y cdurts; either'
douiities themselves or for any township; or by the proper authorities
of cities or towns, to enter into contracts with any person or
-Solls;corp0l'lttiolls or associations, for the 'compromise, purchase, or
iellemptiqn'df all bonds and coupons, whether due or not due, inclnd-
-ipg for the,issl1ing dh18wbonds to be used

,qotiiilromiseB. It is not claimed that the act in any of 'its
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provisions gives direct authority to county courts to employ agents to
effect the compromises authorized, but the argument is that under this
law, when viewed in connection with the acts of 1875 and 1879 upon
the same subject, such authority may be inferred. Moreover, it is con-
tended that from the nature of the business to be transacted, and the
unsuitableness of the county courts themselves to attend to it, it is rea-
sonable to suppose the employment of agents was contemplated, and
hence the law should be so construed as to allow it. On looking into the
act of 1875 it is found that the governor of bhe state is authorized to ap-
point a general municipal agent, who is empowered to receive proposi-
tions from the indebted municipalities regarding the terms upon which
they will settle, and to ascertain from the bondholders upon what terms
they will accept new bonds. The fifth section of the act provides for
a vote by the people of the indebted county on compromises, and au-
thorizes the comity court to appoint an agent, who is to report to the
genel>al state agent the-terms upon which it is proposed tosettle.- ..
. The acts of 1879 are enlargements offol'meracts on the subject of
c0mpromises, and no agencies are therein provided for exceptin'the
county and township act of May the 16th, wh.ich directs the treasu,;
rerato be appoint,ed as agents for a specified purpose.
acts cited, and all laws bearing upon the subject under consideration,
tilUst be read in connection with the forty-eighth section oUhe, fourth
article ofthe present constitution of Missouri, if we attempt to arrive
at and be guided by legislative' intent. That section, among other
things, prohibits the legislature from passing any act: autbollizing
counties or municipalities passing any claims "under an agreement
or contract made without express authori,ty of 181w,"and
unauthorized agreements or contracts as null and
cdurts of Missouri are charged with.thecontrol arid
cQunty property, the assessment, levying, and collection
ingoutroada and tberiJ.fu1,repair, and:the trausa.:etion of
eO\:ll}ty basiness,general1y.. 'It ia;;nbt denied th9.t the. county}
ma,y employ agents when required in performance ;of the, duties itti..
posed on them under the law. Nothing can be gathe!ed.,_ hO'Yever,
frum the laws referred to, nor the of'tbs legi'sli1tfOu'of
Missouri, indicating that county courts have power to divest them-
selves of any of the trusts imposed on them for a definite or in-
definite time, and that is really the question here. Could the judges
of the county court of Chariton county make a contra:ct by which they
divested themselves of the power to compromise the bonded indebted-
ness of the county, and delegate that power for the time of one year
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to the plaintiff? It may be taken as well-established law that when-
ever trusts or discretionary powers are to be exercised, the exercise
thereof cannot be delegated. In re Quang Woo, 13 FED. REP. 229;
Dill. Mun. Corp. § 61; 43 Mo. 352; 48 Mo. 167; 61 Mo. 237, 282.
The judges of the county court of Chariton county, in common

with other county courts of the state, were selected by the voters
under provisions of law. The legislature of Missouri has intrusted
to these courts and the judges thereof the settlement and compromise
of the bonded indebtedness of their counties. The county court' of
Chariton county, by the contract sued on, undertook to divest them-
selves of these high trusts, and delegate them to the plaintiff. This
cannot be done without express authority of law. Public policy
would seE}m to be equally adverse to the entering into of such a con-
tract as the one under consideration. The cOUIity court thereby de-
prived itself of the means of making favorable settlement and com-
promises should opportunities occur, placing all such chances in the
hands of a person who, on his part, assumes no responsibility what-
ever, but making it his interest to depress the credit of the county to
the injury of the people thereof, that he, and not the county, may
profit thereby.. When such contracts are made by individuals, and
the law is invoked, courts will look with a critical eye at them, and
allow no fruits to be reaped therefrom except by compulsion, as it
were. Parties will not be permitted to take advantage of such con-
tracts when the interest of the public is concerned. It is unneces-
saryto speak of the opportunities for fraud such contracts afford, for
the county court of Chariton county is not charged with any inten-
tional wrong, nor is the defendant such a manipulator of publio
securities as .could seriously affect the market value of Chariton
county bonds to his advantage. Both for want of power in the
county court to make the contract under consideration, as well as
on the ground of public policy, it is held that the plaintiff has no
cause of action on the instrument in suit. The demurrer to the peti-
tion is therefore sustained.

Judge, MCCRARY concurs.
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1. PRACTICE-SERVICE ON PARTIES NON-RESIDENT-AcT OF CONGRESS, MARCH 3,
1875, § 8.
'fhe eighth section of the act of congress of March 3, 1875, authorizes the

bringing in of parties to a suit who are non-reaidentl of the district where the
suit is brought, by service of an order of the court, as therein provided.

2; SAME-"CLOUD ON TITLE"-EQUITABLE RELIEII'-JURISDICTION.
When a complainant alleges in her bill that s)J.e was fraudulently induced to

execute an agreement to receive less than her lawful share of her husband's es-
tate, and that the estate is being divided according to such fraudulent agree-
ment instead of being distributed in accordance with the laws of the state
where it is being administered, the suit must be considered as instituted" to reo
move a cloud upon title to personal property," within the meaning of section
8 of the act of March 3, 1875, and as calling for equitable relief within the juris-
diction of the United States circuit court.

Gowan It French, for complainant.
James Scammon, for defendants.
KREKEL, D. J. Complainant, a. citizen of the state of Kallsas,

brings her bill against William H. and Charles L. Castello, citizens
of the state of Illinois, Mary E.Hiekok and Franklin Hickok, her
husband, and George N. Nolan, public administrator of Jackson
county, Missouri, the three last-named defendants being residents of
the state of Missouri, setting forth that plaintiff ,waj> the wife.of James
O.-Castello; that after their marriage they .movedto and residedjn
Kansas City, Missouri, where her husband, in July, 1881, died in-
testate; that soon after his death his brothers and sister attempted, to
take possession of his estate, and to protect it she had the,public
administrator of Jackson county, Missouri, take charge of the same;
that afterwards said brothers and sister, under the pretense of mak-
ing a settlement and compromise with her, and paying her for the
interest she had in her husband's estate, by,deceit and fraud in-
duced her to sign an instrument of writing reciting that she had
agreed to take of her husband's estate; that said agree-
ment has been filed in the pr.obate court of Jackson county, which is
now administering the estate; and that it is insisted by the defend-
ants that the distribution thereof shall be made in conformity to said
fraudulent agreement, instead of the laws of the state of Missouri.
The public administrator, Nolan, is made a party, and asked to

be enjoined from paying over, so that· complainant's estate may be
preserved. She prays for the setting aside. and annulling. of the


