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Soorrisa-AmMeERIoAN MorTeace Co. v. Fortaxspee and others.
(Circust Court, N. D. Illinois. July, 1880.)

1. Croup oX TiTLE—JUDGMENT CREDITORS MAY Bring Suvrr.
A judgment creditor has the right to proceed by ancillary proceedings, in any
other court of concurrent jurisdiction with the court rendering the judgments,
" to remove clouds from titles to any property which he deems to be subject to
the lien of his judgments. ‘
2. ANOTHER ACTION PENDING—WHEN NOT A BAR,

‘Where a party holds several judgments he may pursue his remedy as to each
in separate courts, and the fact that there is a suit pending in one court in-
volving substantially the same issues, and depending substantially on the same
testimony, will not bar another suit in another court,

8. EsTOPPEL BY JUDGMENT.

A party is not estopped by a judgment rendered in an action to which he

was not a party, although the former suit related to the same property.

In Equity. ‘ ,

J. L. High and Theodore Sheldon, for complainants.

McCoy & Pratt and N. E. Partridge, for defendants.

Brobeerr, D. J. I am very much adverse, although not more so
than most courts, to these purely technical defenses which do not dis-
close the merits of the party’s cause. And, without going further at
the present time, I will simply say, with reference to the plea filed by
the three defendants, Charles Follansbee, Frank H. Follansbee, and
Frederick C. Tyler, that it strikes me very forcibly—First, that the
plaintiff in these judgments had the right, as it obtained them, to
proceed by ancillary proceedings in any other court of concurrent
jurisdiction with the court rendering the judgments to remove clouds
from titles to any property which it deemed to be subject to the lien
of its judgments; and that this complainant could, therefore, éven
simultaneously, if it had two judgments in the superior court of Cook
county against Charles Follansbee, have proceeded by a bill in equity
to remove an alleged cloud upon the title of this same property, in
two different jurisdictions, to enforce the two judgments, Although
they might have been of kindred subject-matter, they are not the
same, but are different suits. Kach judgment makes a separate
cause of action, and it seems to me that the plaintiff has a right to
pursue his remedy as to each judgment in separate courts; and the
fact that there was a suit pending in one court which involved sub-
stantially the same issues, and would have to be supported or de-
feated by substantially the same testimony, would be no bar to com-
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mencing another suit in another court to be supported or met by the
same testimony; in other words, the same questions might be litigated
if they were not precisely in regard to the same subject-matter.

Further than this, the judgments not being rendered at the same
time, the judgments now before this court not being rendered until
after those upon which the bill was filed in the state court, I am very
clear that when the plaintiff obtained its second series of judgments
it had the right to go into another foram, if it chose, having jurisdic-
tion of the subject-matter and of the parties, for the purpose of at-
tacking any alleged fraudulent conveyances which interfered with or
were interposed against its rights.

Moreover, this plea seems to me to be defective in not stating what
the decree or judgment of the superior court of Cook county was
apon the former bill in equity. For aught that appears by the
plea, complainant may have gone into court aad asked leave to dis-
migs, which may have been granted, apd the defendants may have
appealed from that order, as I understand may be done under the prac-
tice in the state courts. Defendants should have shown that there
was an adjudication upon the merits in the superior court, in order
to operate as a bar, since the appellate court has nothing but a revi-
sory jurisdiction, and therefore it should be shown that the court of
original jurisdiction did act or pass upon the merits of the cause.

I may be wrong in these visws on first impression, but inasmuch
as it strikes me that this whole case can be better met than by these
pleas that stand right across the progress of the cause, I shall over-
rule this plea, with leave to these three defendants to set up so much
of it as they may be advised, in their answer, so that the court may
then see whether that shall be a bar to this suit or not.

With reference to the plea of Mrs. Follansbee, I am very clear that
it contains nothing which can bar complainant from inquiring into
the whole transaction between hersslf and her husband. It seems to
me that there can be no estoppel and no bar by virtue of the suit
between Mr. and Mrs. Follansbee in the superior court of Cook county.
It is true that these judgments may have been obtained pendente lite,

‘but that makes no difference in my view of the case. Complainant
in this suit is bound by that decree no more than it would have been
by a bargain between the parties. It is bound by no proceeding to
‘which it is not a party, and is still at liberty to say that that was a
voluntary conveyance by Mr. Follanshee to his wife, through Frank
H. Follansbee and Frederick C. Tyler, and that this is merely a col-
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orable title, and that the property should be subjected to these judg-
ments. I am so clear upon this that I will: not allow the defendant
Mrs. Follansbee to answer this same matter. .

The plea of Charles Follansbee, Frank H. Follansbee, and Fred
erick C. Tyler will' be overruled, with leave to them to set up the
matter of theplea in their answer, . The plea of Mrs. Follansbes will
be overruled, with leave to answer fhe bill upon the merits,

©ot 7 Ummep Srares o Craveoor.
Dzatmt Court, W. D, Mzssoum, W.D. September Term, 1882, v

1. CRIMIRAL LAW—OBSTRUC’I‘ING MAang—¢ ENOWINGLY AND WILI.J}‘ULLY "o

In the act of congress defining the crime of obstructing the passage’ of the

_mail, the terms * knowingly and willfully ? are intended to signify that at the
" time of ‘committing the offcnse defendant must have known what he was do-’
.. ing, and with such knowledge proceeded to commit the offense charged, and
‘are used in the statute in contradxstmctlon fo mnocent 1gnorant or umnt.en-
-tional.
2. BAME—* PASRAGE ‘OF THE Mans?

By the terms ¢ passage of the mails” are meant the transmission of mail
matter from the time the same is deposltad in a place desxgnated by law or by
the rules of the post -office department up to the tlme the same is dehvered to_
the person to whom it is addressed.

8., 8AME—OFFENSE CONSTRUED; : :

Mail matter in the post-office, ready for delivery, and there for that purpose,
is on its passage, within the meaning of the law, and to interfere with it so 88
to obstruet and retard its delivery is an ‘offense.

4, BauE. )
: ‘Where s party commits an unprovoked assault upon a postmaster, the naces-
sary result whereof was an obstruction and retarding of the passage of the
‘mail, the law presumes that the defendant intended by his act theresult which
‘followed, and the offense i3 complete; but it is otherwise if the act was inde-
pendent and disconnected from the post-office, and matters pertaining thereto.
5. SAME—DRUNEENNESS KO0 ExcUsE ¥orR CRIME.

Drunkenness is8 no excuse for crime, and in the instances in which it is re-
gorted -to to blunt moral responsibility, it helghtens the culpability of the ofs
fender.

“Indictment for’ Obstructmg the Passa.ge of the Mail,

Myr. Warner, Dist. Atty., for the United States.

Mr. Phelps, for defendant.

Kaexer, D. J., (charging jury.) The post-office department, under
the law, has established a post-office in the town of Higginsville, in
Lafayette county, in-the western division of the western distriet of
Missouri, and John W. Enly has been appointed, and was, on the




