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of action which can be upheld without a flagrant violation of the
most positive and clearly-defined rules governing such cases.
The plea is sustained and the bill dismissed, with costs.

Nzsow, D. J., concurred,

WiEGAND v. CoPELAND,
(Cireust Court, D. California. February 6, 1882.)

1. ArPEAL—FINAL DECREE—DISSOLUTION OF PARTNERSHIP,

Whether a decree in a suit for a dissolution of partnership which determines
the rights of the parties, and directs that the property be sold, and that certain
sums be paid out to the various parties for costs, fees, and expenses, and that the
remainder be divided pro rata, according to their respective interests, hetween
the parties, but without providing for the debts of the partnership,is a final
decree, quere.

2. PARTNERSHIP' PROPERTY .,

Real estate put into the partnershup by-one of the partics at an agreed val-
uation becomes partmership property without a conveyance from the owner,
and such owner holds the legal title in trust for the partnership as assets of the
partnership estate,

3. BaME—DyvistoN oN DissoLuTIon. :
‘Where real estate held by & partnershlp cannot be divided between the part-

ners, or it is required to pay the partnership debts, the court, upon a decree of
dissolution, may order the sale thereof, and the proceeds to be appropriated to
the partnership debts, and the surplus to be divided between the partuers,

4. ERRORS NOT REVIEWABLE,
Errors in orders and proceedings subsequent to rendition of the decree,

from which no appeal can be taken cannot be considered.

6. Costs IN Equiry.
1n an equity suit costs are in the sound discretion of the court.

Appeal from the Consular Court of Yokohama,
E. D. Sawyer, for appellant.
. George A. Nourse, for respondent.

Sawyer, C.J. From the record in this case it appears that prior
to the fifteenth day of June, 1876, the plamtxﬁ and the defendant
were each engaged in business at Yokohama, in Japan, as brewers;
and that on that da.y they entered into a copartnership to carry on
the business of brewing. The defendant seems to have been the
owner of a larger establishment than the plaintiff. It was agreed
that the value of the defenda,nt s land, brewery, and what is called
his plant (by which, I suppose, is megnt’thg implements and fixtures
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used in carrying on’ the business of ‘brewing, ete.) should be esti-
mated and put into the business at $30,000. They were to be equal
partners; and Wiegand, being unable to contribute his share of that
amount, became indebted to Copeland in the sum of $15,000, being
one-half the value of the property. Soon afterwards, or at about the
same time, Wiegand contributed to the éopartnership his plant and
stock, valued at $2,421.64. This the consul general holds—and I
think properly, under the testimony——was an additional amount of
capital. Copeland took one-half the stock and plant of Wiegand,
and gave him credit for the amount—$1,210.82—upon his indebted-
ness of $15,000 for one-half of the capital, which left him still in-
debted to the amount of $13,789.18.

Copeland did not transfer to Wiegand the legal title to one-half:of
the real estate of the copartnership; but, upon the formation of the
copartnership, books were opened and the property entered at $30,-
000 as capital, and each of the parties was credited with one-half of
the amount—%$30,000—at which the rea.l estate, pla,nt etc., had been
agreed to be appraised.

The copartnership business was carrled on for three years and a
half, and the complainant then filed a bill for a dissolution of the
partnership, alleging fraudulent acts and other irregularities on the
part of Copeland. The case was tried before Consul General Van
Buren, who found that Copeland had not been guilty of the acts
charged, and he would have dismissed the bill, but, as the action had
been instituted, it was agreed by the parties that a decree of dissolu-
tion of the coparinership should be entered, and the business of the
firm wound up. A decree dissolving the copartnership was therefore
entered, and the matter referred to an accountant to prepare a state-
ment of the property and accounts of the firm. In his report the ac-
countant finds that the net profits of the copartnership business have
amounted to $19,450; that under an arrangement that-each partner
was to draw $150 a month, Copeland has drawn out: a little more
than that amount, and Wiegand something less; and that, upon strik-
ing a general balarce, $26,287 of the estimated value of the firm as-
sets is found to be the share of Copeland, and $6,250 that of Wie-
gand. Thereupon the court entered 4'decree adjudging these amounts
to be the proportions belonging to the parties, respectively, and
ordering that the partnership.property, ineluding the real estate,
plant ete., be sold at public auction, and the proceeds, after deduct-
ing certain sums for exuenses, costs, and fees, d1v1ded pro rata be-
tween the parties. .. o et oo o ,
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Subsequently, further proceedings were had in the case, upon
which additional provisions were made relative to the manner in
which the property should be sold; and all the property of the part-
nership was, thereupon, sold, in pursuance of the decree and the fur-
ther direction of the court. Upon the sale it proved that there were
no bidders except Copeland ; Wiegand being unable to purchase, and
the property being apparently situated in a country where no other
persons than the plaintiff and defendant were desirous of engaging
in the brewing business. The property was bid in by and sold to the
defendant, Copeland, for $12,000,—an amount very much less than
the value at which it had been estimated in the report of the account-
ant and in the decree of the court, where the value of the assets of
the firm was set down at $32,537. As a result, Wiegand not only
had nothing coming to him, but he was brought in debt to the amount
of several thousand dollars. A further decree was thereupon en-
tered that he pay to Copeland the amount of such indebtedness, and
this appeal has, consequently, been taken.

The first question raised by the appellee is that the appeal is not
from g final decree. The decree of December 6, 1879, from which
the appeal is in terms taken, being the first decree, determines the
rights of the parties, and directs that the property be sold, and that
certain sums be paid out to the various parties for costs, fees, and
expenses, and the remainder divided pro rata, according to their re-
spective interests, between the complainant and the defendant. It is
insisted that this is not, under the law, a final decree, and that, there-
fore, an appeal from it does not lie.

It is not entirely clear to my mind whether or not this is a final
decree, within the meaning of the law.. It determined certain rights
of the parties, and fixed the proportionate amounts due to each upon
the assumed valuation of the property of the copartnership. It pro-
vided for the payment of certain sums of money to various parties,
but without ascertaining the amounts, and the partnership debts.
The debts of the firm had not been ascertained by the decree, and the
amounts to be paid as costs were not determined. There were sub-
sequently further proceedings, and further provisions made having the
effect of additional provisions to the decree, by which the mode of sale
of the property was prescribed ; and still later, after the affairs of the
copartnership were settled, the debts, expenses, fees, and costs ascer-
tained, and paid out of the proceeds of the sale, there was entered
another further, separate, and final decree, directing that Wiegand
pay to Copeland a certain amount, being the balance finally found
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due him. It is therefore a matter of some doubt whether or not the
decree appealed from is properly a final and appealable decree. But
the conclusion to which I have come on the merits of the case makes
it unnecessary to definitely determine that question, as the result as
to this appeal would in any event be the same.

Assuming, then, for the purpose of this case, the appeal to have
been properly taken, the first point made by Wiegand is that the prop-
erty referred to ought not to have been regarded as partnership prop-
erty, because the legal title to one-half of it had not been absolutely
conveyed to him by Copeland. TUnder the terms of the copartnership
agreement it was manifestly partnership property, its value being
therein fixed at $30,000; and, upon the commencement of the business
of the firm, one-half of that amount was charged to each party upon the
firm books, and no question as to its not being partnership property
was raised during the three and a half years in which the business
was being amicably conducted. Besides, Copeland gave Wiegand an
acknowledgment in writing that one-half of that property was held
in trust for him, and a mortgage was given by Wiegand upon his half
of the partnership property to secure to Copeland the payment of the
$15,000 due him on account of his half interest in this property.
Wiegand claimed one-half of the profits of the copartnership busi-
ness, and if he was entitled to a full share of the profits, he was, cer-
tainly, liable for an equal share of the losses from depreciation in
value of the firm assets, or otherwise. I do not understand that at
the time the decree appealed from was entered, directing that the
property be sold, any objection was made upon the part of Wiegand
that the shares of the respective parties were not properly ascer-
tained. In the nature of the case it was a species of property which
. could not be divided; and, in order that it should be distributed to
the parties in the proportions to which they were entitled, it was nec-
essary that it should be converted into money. Under the circum.
stances, the proper and only mode of settling the affairs of the co-
partnership was a sale and division of the proceeds. I think,
therefore, that the court is not in error in holding this to be partner-
ship property, and ordering that it be sold. - If the legal title was in
Copeland, be still held it in trust for the firm as partnership prop-
erty.

I{‘, upon the sale, the property had brought the amount at which
its value had been estimated, it is highly probable that no question
would have been raised as to the correctness of the decree, or the ac-
tion of the court in this particular. Each of the parties would have
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received the amount to which he was. entitled; and Wiegand would
have been content with the sum that he had claimed and received.
If any hardship has resulted to Wiegand from the result of the sale,
it has acerued from proceedmgs subsequent to the decree from which
the appeal is taken, not a necessary result from the matters decreed,
and it is not open to consideration on this appeal. If the property
had brought upon the sale.a larger amount than its estimated value,
there would have been quite a large sum coming to Wiegand; or,
even if it had been sold for its estimated value, the result would un-
doubtedly have been entirely satlsfactory to him. The difficulty,
then, does not arise from the decree, but from the failure to realize
from the property the value which had been put upon it. If there
was & depreciation in the value of the property, Wiegand must bear
his share of the resulting loss. If there was any fraud or error in
the subsequent proceedmgs including the direction of the mode of
sale, it is not open to review now, because there is no appeal from
the subsequent final decree.

- Another objection of Wiegand is in reference to the costs; it is con-
tended that he shoqld not be required to pay certain costs. In an
equity suit of this character, tho costs are in the sound discretion of
the eourt, and its decision in that regard is not subject to review.
Even if that were not so, I do not think the court unduly exercised
its discretion in its decision as. to the costs.

The fact is, as found by the consul general, that Wiegand had no
valid ground of complaint. If he had gone on with the business, and
had not applied for a dissolution of the copartnership, the probability
is that he would have received his share of the profits, paid his in-
debtedness to his partner, and been placed upon an equal footing with
him in a prosperous business. But, unfortunately for him, he sought
a dissolution; and Copeland, after at first successfully resisting his *
application on the grounds alleged, finally consented to it. The court
then by its decree directed that the property be sold and the proceeds
divided. It was unfortunate for Wiegand that, upon the sale, he
was unable himself to bid upon the property, and that at that time
and place there was no competition; but any hardship or wrong, if
any there is, growing out of these circumstances, was subsequent to
the decree from which this appeal is taken, and is not open for dis-
cussion on this appeal.

I think the decree appealed from is correct, and it must be affirmed ;
and it is so ordered.
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Towx oF Mounr Ziox and others ». GiuLuaw,
' (Utroust Court, 8. D. Illinois. July, 1880.)

1. Equity—PreveERTING MULTIPLICITY OF BUITS.
A bill in equity will lie to prevent a multiplicity of suits, but where repeated
suits have already been brought, and judgments have been rendered therein, a
bill in equity will not lie.
2. InsuncrioN—Surr BY TaX-PAYERS,
Whether the tax-payers of & town can bring guit to enjoin a judgment ob-
tained against a town on coupong issued by it, guare.

In Equity.

Anthony Thornton, for complainants.

Hay, Greene & Littler, for defendant.

Drummonp, C. J. In this case a question comes up somewhat
irregularly, but we will take the allegations of the bill and of the
answer, and, on the agsumption that the facts are properly stated in
the pleadings, dispose of the case.

The facts, then, arethat the defendant in this case was the owner
of $15,000 in bonds, some coupons of which had fallen due and were
unpaid, and a suit was brought against the town. The suit was con-
tested, and after consideration of the various questions raised in the
defense this court rendered a judgment in favor of the plaintiff.
Afterwards, four other suits were brought against the town on coupons
that fell due, and judgments rendered. These last judgments were
rendered by default.

The pleadings state that one of the judgments was paid and the
others were in full force. After all this had taken place this bill
was filed by the town, and some of the tax-payers of the town, for the
purpose of enjoining a judgment obtained in this court, and for quiet-
ing the title, as it is called, of the tax-payers to their property, be-
cause these bonds were claimed as a debt against the town, and the
property was liable to be taxed for the payment of the bonds and
coupons. So we have to assume that after acontroversy against the
town, in which judgments were rendered, and after payment of at
least one judgment, tax-payers filed & bill for the purpose of restrain-
ing the defendant from prosecuting suit on the bonds or coupons
on the ground that they were illegal. The prayer of the bill is that
as the plaintiffs are without adequate remedy at law, the further
prosecution of the suit at law, as well as any others, should be re-
strained, and the main ground of equity alleged is on account of the
multiplicity of suits which may be brought as the coupons fall due




