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cannot set up a mistake as against the purchaser of the notes and the
holder of the mortgage debt.
The same doctrine was affirmed in the case of the New Orleans

Canal d: Banking Co. v. Montgomery, 95 U. S. 16.
The court must therefore presume that when the complainant pur-

chased these notes she took them with knowledge of the fact that the
defendant Drury had assumed and agreed to pay them, and that the
obligation could be enforced by the holder of the notes. The defend-
ant Drury had by this deed made himself, apparently at least, a quasi
party to the notes. He had agreed to assume and pay these notes,
and thereby had given them, the court must presume, currency in the
market. The mortgagee-that is, the bona fide holder of these notes
-is, to theeKtent of this mortgage, a purchaser of the mortgaged
premises. Jones, Mortg. (1st :E)d.) § 710.
In Pierce v. Faunce, 47 Me. 507, the court says:
"A mortgage is pro tanto a purchase, and the bona jlde mortgagee is equally

entitled to protection as the bona jldegrantee. So the assignee of a mortgage
without notice is on the same footing with a bonafide mortgagee in all Calles.
The reliance of the purchaser is upon the record, and when that discloses an
unimpeachable title he receives the protection of the law as against unknown
and latent defects."

In this case the defendant Drury seeks to avoid the effect of the
assumption of the debt on the ground of mistake, and the case seems
to me to stand on precisely the same ground that it would occupy if
he had filed a bill in equity to reform the deed upon the ground that
the assumption clause was inserted in it by mistake; and the rule is
well settled that such a mistake cannot be rectified to the prejudice
of an innocent purchaser for value, (Story, Eq. Jur. § 165; Sickmon
v; Wood, 69 Ill. 329 ;)and if Dmry could not be allowed to reform
the deed by direct proceedings for that purpose as against the bona
fule holder of this mortgage and notes, who has purchased them on
the faith of this assumption appearing on the record, it is equally
clear that he cannot be allowed to setup that. defense in this .canse.

tlterefore conclude :that while, as. between Drury and Daggett,
this clause of assumption was wrongfully inserted, or at least im-
properly inserted, in the deed, yet such mistake cannot be set up
against the complainant, who has purchased these notl:js on the faith
of Drurisapparent assumption of them, which then appeared of rec-
ord; and I also hold that the relea.se deed made by.Daggett to Drury
from this l}ssumption be deemed ino:perative as against com-
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plainant, and the decree will be for the complainant against Drury
for the amount of the mortgage debt.
The case shows that there has been a reference to the master, and

a report made on it some time in November last of the amount due,
as stated by the master, and I give a personal judgment for the
amount, and interest from the date of the master's report.

See Stinson v. Hawkins, 13 FED. REP. 835.

PAO. R. Co. v. KINDRED and another.

Snm ·v. SAME and others.

NORTHERN PAC. R. Co. v. and

SUIE v. POWER.

(Oircuit Oourt, D. Minnesota. October, 1881.)

1. EQUITY-LACHES-RESCISSION OF CONTRACT•.
Equity will not presume a ratification of a fraudulent contract by the injured

party; no particular form of rescission is required, and if he files his bill to set
it aside with reasonable promptness he will be entitled to relief.

2. PRINCIPAL AND AGENT-PROFITS OF AGENCY BELONG TO PRINCIPAL.
Where an age:lt has fraudulently made profits out of his agency at the ex-

pense of his principal, he shall account to hifil principal for all such profits, an{l
shall be allowed only the actual value of whatever he turns over to his prin-
cipal; and if it be property purchased in the course of his agency, what he paid
for it shall be considered its value.

S; SAME-PLEADING-NECESSARY PARTms.
In a suit to compel an agent who has fraudulently conspired with others to

obtain title to the lands of his principal, to. account therefor, and to have the
sales of said lands set aside, the Olil.r"necessary parties are the persons who
have some present interest in the controversy, and against whom the ·com.
plainant has a right to a decree for relief. Those used as the instruments of
the fraud, who in pursuance of .the conspiracy conveyed to others the title
once vested in them, are not necessary parties.

4. SAME-CHARGING CONSPIRACY.'
Where the conspiracy charged ill one, though embracing within Its8cope

many transactions, one suit is sufficient.
5. SAME-OTHER FRAUDS.

Allegations of other frauds that cannot be specified hecRuoe of their conceal
ment by defendants, are sufficiently certain and not demurrable•

.Gil.mancf Clough, for plaintiff.
C. K. Davi8, for defendants.
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MCCRARY,C. J. These cases are before us on demurrers to the
bills. We will consider the several questions discussed by counsel in
the order in which they have been stated in the argument.
1. It is insisted that it appears by the bills that complainant has

boen guilty of laches in the premises, and has for so long a time ac-
quiesced in the contracts, acts, doings, and omissions complained of,
with full knowledge thereof, as to bar it f.rom the reliefprayed. To
support this proposition the counsel for respondents invokes the doc-
trine that where a contract is obtained by fraud, and the party de-
frauded desires to rescind on that ground, he must, upon the discovery
of the fraud, at once announce his purpose and adhere to it. Grymes
v. Sanders, 93U. S. 62, and cases there cited. We are of opinion
that these are bills brought to set aside certain alleged fraudulent,
contracts entered into by complainant in ignorance of the fraud, and
that it would, therefore, be a good defense to show that the complain-
ant, after lnl0wledge of the fraud, acquiesced in the contracts, or that
it failed, upon being advised .of the facts constituting the fraud, to
repudiate them. Counsel for complainant insists that this is a mat-
ter of defense, and must be pleaded and established by the respond-
ents; that it was not necessary by averments in the bill to anticipate
such defense. Whether this position of the complainant's coun-
sel is correct or not need not now be determined, because in three·
of the cases the bills contain the allegation that the fraud had been
very recently discovered, and in the remaining ease counsel say that
a similar allegation was omitted by a clerical error, it being their pur-
pose, out of abundance of caution, to insert the averment in all the
cases. It may, therefore, be now inserted in the one case in which
it is omitted. But it is further insisted that the bills are bad on
their face because they do not aver that complainant at once, upon
discovering the fraud, repudiated and rescinded the fraudulent con-
tracts. In one case the allegation is that the fraudulent acts were,
not discovered "until within a few weeks last past;" in another, that
the complainant had no knowledge of the fraud "until within a few
days last past;" and in a third, the discovery is averred to have been.
made "within the three months last past,"
We hold that these averments do not upon their face affirmatively

show that complainant has been guilty of laches, nor that it has,
done anything to condone the frauds complained of, or to ratify the
contract alleged to be fraudulent. It is true, however, that, even
within the short period here named, the complainant may have ac-,
quiesced in the contracts, and by its acts may have confirmed them•.
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If this is so it must be pleaded as a defense ahd. established by proof.
Equity will not presume a ratification of a fraudulent contract .by the
injured party, if he files his bill to set it aside with reasonable prompt-
ness. No particular form of rescission is required. It need not be in
writing. It is enough if from the time of discovery of the fraud the
party injured abstains from any acts recognizing the fraudulent con-
tract, and that within a reasonable time he brings suit or takes some
other active measures to set it aside. A different rule as to pleading
prevails where the bill shows upon its face that it is barred by the
statute of limitations. In such a case the bill is demurrable, and if
it be a bill for relief on the ground of fraud, filed after the time lim-
ited by law or the principles of equity for the filing of such bills,.it
must be alleged that the fraud was not discovered until within 'that
period. Moore v. G1'een, 19 How. 69.
2. It is lnsisted that the bills aro fatally defective- for that the

complainant has not tendered, and does not offer to restore, the prop-
erty which it received in exchange for the land sold, and insists upon
its right to retain the same and pay to respondents only its just cost
to them. The averment in the several bills is, in substance, thl,tt re-
spondents Power and Kindred'were employed by complainant as its
agents res.pecting. the care, management, and sale of certain lands of
the complainant; that as such agents the diltiesof said respondents
were, among other things, to negotiate sales of complainant's lands,
and in complainant's name and behalf to enter into-written contracts
for such sale, to be made only to bona fide purchasers, and. at fair
prices, and to collect and pay over to complainant the proceeds of sales,
whether in money or in preferred stock of complainant; and in gen-
eral to look after and promote the interest of complainant in all things
concerning the care, management, valuation, and: sale of complain-
ant's said lands. The stock here referred to is. alleged to
have been the preferred stock of complainant which was outstanding,
and the shares of which were receivable upon certain terms in pay-
ment for lands sold at its par value. An examination of the several
bills will show that, if they are true, the respondents Power and
Kindred, while acting as such agents for complainant to make sales
of its lands, undertook to purchase for their own use and benefit large
quantities of the most valuable·of the lands by having them conveyed
to third parties who were to hold or convey for them,and by obtain-
ing complainant's preferred stock in the market and delivering it to
complainant in payment for snchlands, representing it as the stock
paid in by the persons named by them as purchasers. In Bucll a
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case the defrauded principll.I, when he is advised of the conspiracy
and fraud, and repudiates the contracts made in pursuance thereof,
is not bound to return to the dishonest agent anythinR beyond what
has been received from him on account of the fraudulent transactions.
An agent will not be permitted to make any profit out of transac-

tions connected with his agency, and if he be an agent to sell property
he must not be allowed to purchase it. These doctrines are elemen-
tary. Michaud v. Girod, 4 How. 503; Devoue v. Fanning, 2 Johns.
Ch. 252; Moore v. Moore, 5 N. Y. 262; Gardner v. Ogden, 22 N. Y.
347; Conkey v. Bond, 36 N. Y. 427; Cook v. Woolen Mill Co. 43
Wis. 433; Story,Ag. §§ 210,211; Kerr, Fraud & M. 174,175, and
cases cited.
!fan agent shall make any profits in the course of his ag'3ncy by

any concealed arrangement, either in buying or selling, or other trans-
actions on account of the principal, such profits will belong exclu.
sively to the la.tter. Bigelow, Frauds, § 214. In the liRht of this
doctrine we must construe and apply the rule upon which the coun-
sel for the respondent relies. That rule may be thus stated: A
party to a contract who seeks to rescind it for fraud must, upon
discovery of fraud, offer to return whatever he has received upon the
contract. Farmers' Bank v. Groves, 12 How. 57; Perry, Trusts, §
195. This rule, no doubt,applies here; but under it, in the light of
the other doctrine above stated, what must complainant return to
respondents? Clearly nothing; that is, in the nature of profits made
in or growing out of the fraudulent transactions, for these were in
equity the property of the complainant from the moment they came
into the hands of its agents. The stock, therefore, which the com-
plainant received on account of the transactions in controversy was'the
consideration, and the only consideration, which complainant received
for, the contracts now sought to be set aside; and that, or what reo
spondents paid for it" is all that complainant is bound to account to
respondents for upon settlement, if the allegations of the bill are es-
tablished. Where such an accounting is prayed, and it is averred
that the sum due from the agent to the principal is larger than that
received from the agent on the contract, it is not necessary that the
principal, upon filing his bill, should actually pay back the money or
property received on the contract; it is enough if he offers to credit it
to the agent on settlement. In this view of the law the allegations
noW under consideration are deemed sufficient.
The bills pray for an accounting for the proceeds of any lands

acquired by the respondents in the manner set forth, ,and afterwards
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sold by them, after deducting from said proceeds the actual cost of
the preferred stock turned over to the complainant. This we con-
ceive to be the correct basis for an accounting in such cases as are
set forth in these bills. It may be that the stock is now worth more
than at the time it was purchased by defendants and delivered to
complainant. If so, to require complainant to return the identical
stock, or its present market value, would be to pay to the respond.
ents a profit to which, if the bills are true, they are not entitled. I
know of no rule applicable to cases of this character which can be re-
duced to practice consistently with the principles of equity, except
the following: Where an agent has fraudulently made profits out of
his agency at the expense of his, principal, he shall account to his
principal for all of such profits, and shall be allowed only the actual
value of whatever he turns over to his principal; and if it be'ptop-
erty purchased in the course of his agency, what he paid for it shall
be considered its value. He· shall gain nothing by his frlliuds, and
should consider himself fortunate, and the law very merciful, that he
is ·allowed to escape actual lOBS.
3. It is insisted that in some of the cases the bille&how a want of

necessary parties, because the persons in whose names the respond-
ents made purchases, and who afterwards conveyed ae dil:ected by
respondents Power and Kindred, are not made parties. This point
is not well taken. The only necessary parties are the persons who
have some present interest in the controversy, and against whom the
complainant has a right to decree for relief. The persons who are
alleged to have been used as the' instruments of the fraud, and who
have, in pursuance of the conspiracy, conveyed to others the title
which was once vested in them, are not necessary parties.
4. It is said that some of the are multifarious, because each

particular transaction charged is several in character,-distinct from
all the others,-and should be the subject-matter of a separate suit.
The charge is a fraudulent combination and conspiracy entered into
for the purpose of defrauding the complainant by obtaining its lands
for less than their value, and through the fraud of its agents. The
conspiracy is charged as one conspiracy, embracing within its scope
numerous transactions. If such be the fact one suit is sufficient.
Story, Eq. PI. §§ 285, 285a, 286, 286a.
5. Has the complainant a remedy in equity against Power alone

upon the facts stated in the bill against him? We think so. It is
clearly a bill to set aside a fraudulent contract, and for discovery and an

v.14,no.2-6
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accounting. We have already held that the offer to return the stock
or the sum paid for it by the respondents is sufficient; and this dis-
poses of the only ground upon which this objection is urged.
6. We think the bills contain a sufficient allegation of title in com-

plainant to the lands <lescribed therein. It is averred that prior to
the employment of Power and Kindred as its agents the complainant
had acquired said lands under the acts. of congress mentioned, and by
reason of the construction of portions of said line of railroad. This
is sufficient.
7. Respondents object to certain general allegations of fraud in

two of the bills. These, in substanoe, charge that the defendants
Power and Kindred have been guilty of practices like those specifi-
cally set forth in respect to numerous tracts of land of the complain-
.ant other than those set forth; but as to the number of instances in
which they have been guilty of such practices, and as to the descrip-
tion of the tracts and the details of such transactions, the complain-
ant is ignorant, for the reason that respondents have concealed the
same from complainant, and the complainant has not been able to
discover the flame. Allegations of this character are not demurrable.
They show npon their face a sufficient reason for npt being more spe-
cific, in that they aver concealment by the respondent. The facts,
whendiscover-ed, may be set out by way of amend)llent. This alle-
gation may stand, if for no other purpose, as a foundation for an
amendment of the bill hereafter if further facts are discovered. It
is, however, probably true that no decree could be based upon this
general allegation as it stands.
We are of opinion that, upon the amendments of "the bill in

the case first named so as to aver recent discovery of the facts con-
stituting the alleged fraud, the demurrers should be overruled. So
mdered.

NEIJSON, D. J., concurs.


