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and supplies and materials furnished, to the discharge of a portion
of the indebtedness due on the mortgages, or by the appropriation of a
part of those earnings to the betterment and permanent improvement
of the railway, thus adding to the security of the mortgagees; and
therefore, on that account, the amount being sufficient to meet the
sum due on these various claims, they should be paid.

I shall, therefore, overrule all objections of that character which
have been made to the report of the master, and hold that these
claims should be paid, but I shall not allow interest on any of the
claims, notwithstanding the certificates may have declared that in-
terest was payable. Where claims have been transferred by the
original parties to whom they were due, and the assignees have pre-
sented them, I will allow as valid claims only what has been paid
for the claims thus transferred. The master was of the opinion that
the fair inference from the testimony was that these claims arose out

~of work done for, or supplies and materials furnished to, the railway
in Illinois and Indiana, and I cannot say that in this case this is nec-
essarily erroneous. This was a contract made by the company after
the lien of the mortgages had operated on the road, and was, of
course, subjeut to the rights of the mortgagees, and, as has been fre-
quently held in a case like this, there must be some sacrifice made
by all parties—the employes and the material men on the one side, and
the mortgagees on the other. Notwithstanding the ability of the
arguments which have been made by the counsel for the mortgagees,
they do not affect the view which I have always taken of these claims,
nor are they able to withdraw this case from the principles which the
supreme court has established, which are that the net earnings of the
road are to be applied primarily to the payment of the employes
of the company, and of the amounts due for supplies and materials
furnished, and that if, instead of making these paymeuts, the earn-
ings are diverted either to the payment of what is due to the mort-
gagees, or for improvements or betterments placed upon the road,
that constitutes a valid elaim against the corpus, the property in
the hands of the court, which it is the duty of the court to see en-
forced. '

8ce Turner v.I., B. & W. Ry. Oo. 8 Biss. 527,
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Corr v. Norre Camroriva Gonp AmangamaTing Co. and others.®
(Cireuit Court, B. D. Pennsylvania. October 7, 1882.)

1. CorPORATION—UNPAID INSTALLMENTS ON SToCK—RIGHT OF CREDITOR TO IN-
QUIRE A8 TO CONSIDERATION Parp ror Stocx.

‘While unpaid installments on stock ordinarily constitute a trust fungd for the
payment of the corporate debts, yet where stock has been issued to a stockholder
and settled for by him under an arrangement made in good faith with the com-
pany, it is not in the power of a creditor, in all cases and as a matter of right,
to institute an inquiry as to the value of the consideration given for the stock,
and disturb the arrangement go made,

2 SAME—SUBSCRIPTION IN PROPERTY.

Where the capital subscrilbed is settled for by the transfer to the corporation
of personal property belonging to the subscribers, at an honest valuation fairly
made and agreed upon between them, they cannot be held individually liable
to creditors because the value of the property, estimated in the light of subse-
quent events, will not equal the amount at which it was received.

8. SAME—ENOWLEDGE OF CREDITOR.

And even where, upon the purchase of additional property, the capital has -
been increased by the issue and distribution of new stock to a much larger ex-
tent than the cost or value of the additional property, the stockholders cannot
be held individually liable at the suit of & creditor who was cognizant of the
whole transaction and acquiesced in it.

Hearing on Bill, Answer, and Proofs.

This was a bill filed by a judgment creditor of a corporation against
the corporation and its stockholders for a decree for the payment by
the stockholders of his debt. The material facts were as follows:

- In January, 1874, a number of persons who had been carrying on mining
operations. under the name of “The North Carolina Gold Amalgamating Com-
pany,” applied for and obtained a charter of incorporation under the same name.
The charter provided for minimum - capital of $100,000, divided into 1,000
shares of $100 each, with power to increise the capital to $2,500,000, or 2,500
shares. The charter further plovxded « The subseription to the capital stock
of said company shall and may be paid in such installments, and in such man-
ner ‘and such property, real or personal, as a majority of the corporators may
determine.” The $100,000 capital was subseribed as follows: The corporators
met and separate valuations were made by them of certain personal property
owned by the association, the average valuation being $187,000. It wasthen

agreed that the propérty should be estlmated at $100,000, and shares of stock
issued therefor and divided among the corporators in proportion to their in-
terests. In the valuation was included a supposed value of the charter, but
it appeared that without this there was over $100,000 worth of property at the
valuations made by the corporators.

Some time after this, negotiations were commenced for the purchase of land
on which the company was operating, which resulted in an arrangeisent with

®*Reported by Frank P. Prichard, Esq., of the Philadelphia bar,
Afirmed. See 7 Sup. Ct. Rep. 231.
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the owner by which the land was converted into capital of the company, and the
capital was increased to $1,000,000, or 10,000 shares of $100 each, of which the
personal property of the corporation was to represent 4,000 shares, the land
2,000 shares, and the residue held for sale to procure money to carry on the oper-
ations of the company. This arrangement was carried out, and 4,000 of the new
shares were issued to the stockholders upon the surrender of their old certifi-
cates. The complainant, Coit, was the holder of a second mortgage onthe land
purchased. and under an arrangement with the company he surrendered his old
mortgage and took obligations of the company secured by a new mortgage.

Some time after the purchase the title to the land was disputed by new
claimants, and a new arrangement was made, by which the stockholders sur-
rendered the new stock which had been issued to them, and retamed only the
$100,000 originally issued.

It was claimed on behalf of complainant that both the original
valuation of the property of the association and the valuation of the
land purchased were fraundulent, and that only a small part of the
$100,000 original capital had ever been actually contributed. On
the other hand, the respondents claimed that the valuation of the com.
pany’s property had been made bona fide, and that the arrangement
for the purchase of the real estate and increase of stock had been
made with the knowledge and acquiescence of complainant,

George Biddle, Edward F. Hoffman, and Charles Hart, for com-

plainant.
" Pierce Archer and Richard C. McMurtrie, for the gold company
and certain stockholders. : \

* H. T. Fenton, L. R, Fletcher, William A. Husband, Thomas H.
Neilson, W. H. Smith, George Bull, W. C. Bullitt, and George Junkm,‘
for stoekholders.

" Braprey, Justice, (orally.)  The case of Coit v. North Carolina Gold
Amalgamating Co. et al. has received our consideration, and we are now
prepared to announce an opinion. Complainant’s counsel have, by
a very fair presentation of authorities, based the elaim against the
stockholders upon the doctrine that the capital stock of & ecorporation
is a trust fund which is liable for the claims of creditors, and the gen-
eral proposition cannot-of course be controverted; that.is to- say, it
is liable after a corporation becomes insolvent. Prior to its.insoly-
ency a corporation holds its property as any other person, not in
trust, but absolutely in the exercise of direct dominion. and supreme
¢ontrol. But when a corporation becomes insolvent, then,- according
to the’ holdmg of courts of equity, its property becomes a trust fund
for the payment of creditors. This is true, at all events, in cases
where the- property has not-been subjested to execution, or djsposed




14 ‘ - . FEDERAL REPORTER.

of by way of assignment or other appropriation to particular debts.
But the principles upon which that trust is administered are not so
simple as might at first be supposed. The trust embraces all the prop-
erty of a corporation; embraces its real estate and its choses 1n ac-
tion. If debts are due to the corporation they are part of that fund,
and may be collected by the proper representative of the corporation,
whether a trusteeappointed by a court of equity, an assignee in bank-
ruptey, or other agent, for the parties interested. But it is only
those claims or assets which a company has that belong to the trust
fund. Unpaid installments on stock in the ordinary case are assets;
they are claims which a company could enforce, and therefore they
are claims which the creditors can compel the enforcement of through
the instrumentality of a court of equity.

But there are cases in which arrangements have been made for the -
payment of stock which preclude the company itself from enforcing
any further payment thereon, and yet in which, as to creditors who
can fairly allege that they have relied, or whom the law presumes to
have relied, upon the amount of capital stock of the company, the
courts will impose a trust upon the subscription, and set aside the
arrangement made for its payment. But that trust does not arise
absolutely in every case where capital stock has been issued, and
where it has been settled for by arrangement with the company. It
is not aa.if the stockholders had given their promissory notes for the
amount, those notes being in the treasury of the company; but there
are often equities to which the stockholders are entitled,—on which
they are entitled to stand.

I suppose that in the case of stock dividends fairly made, in con-
sideration of profits earned, and of accumulations of the property
of the company,—made simply to represent the property, and fairly
representing the same,—dividends made of stock as full-paid stock,
without any dishonest purpose, without any purpose to deceive or
defraud anybody,—I suppose that in a case of that kind a court of
chancery would have no power to revive a claim against the stock-
holders because they had not advanced actual cash for the shares.
There are considerations, therefore, affecting this question of liability
for stock on which money has not been actually paid, which must be
taken into consideration in order to do justice. Itis not true that it
is in the power of a creditor in every case, and in all cases, as a mere
matter of right, to institute an inquiry as to valuation of the amount
of the consideration given for the stock, and disturb fair arrangements
for its payment in other ways than by cash. If the stock has been
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fairly credated and paid for, there is an end of trusts in favor of any-
body; and this does not affect the general proposition that unpaid
subscriptions of sfock are & trust fund to be administered for the ben-
efit of creditors after a corporation becomes insolvent.

Now, in looking at the present case, as to the first thousand shares
of stock, it seems to us manifest, from the evidence in the case, that
the company—-the associates who formed the company—regarded,
and, so far as we can see, honestly regarded their plant—the property
that they contributed —as worth the hundred thousand dollars
for the amount of which stock was issued. They estimated some
things as property which could not in law be regarded as such. The
valuation of the charter as such was improper; it was improperly
placed as a part of the capital stock of the company. The value of
the charter could not form any item whatever in constituting its
capital stock. But, as has been shown, dismissing that out of the
cage, there was still a valuation, as made by all the parties, which
exceeded the hundred thousand dollars. We think, therefore, that
corporators, in such a case as that, ought not to be made liable
individually for the debts of the company, at the instance of creditors,
because now, at a later day, the estimates fairly put upon the prop-
erty at that tirne have become modified by subsequent events, and
will not amount to the value which they sef upon it, This does not
assume that they have a right to fix any value they please; they
must put an honest value, and, so far as the evidence in this case
is concerned, we are brought to the conclusion that they did fix an
honest value, to what they put into.the concern. Certainly the cor-
poration had no claim, and could have maintained none, against the
corporators for this original subscription.

As to the new stock that was issued in May or Juns, 1874 it
appears that the object of issuing the 4,000 shares as a dividend to
the stockholders was to balance the amount of stock given to Howes
for his land. They said: “Yes, we will give you 2,000 shares of
stock for the land, provided it is balanced by 4,000 shares to the
. company, including the 1,000 shares already held. In other words,
when that propeérty is put into our concern we will give you one-third
interest in the whole, 2,000 shares out of 6,000." (Of course, the
other 4,000 belonging to them was to be gold to other parties.)
Whereas, if they had given him 2,000 shares of stock without any
such adjustment, it would have been giving him for his land two-
thirds instead of one-third of the whole property of the company;
that is, of the whole capital stock of the company. This they were




16 FEDERAL REPORTER.

unwilling to do. Now it is true that they might have arranged that
matter in a different way. They might have said: “We will give you
500 shares of additional stock for your land; then you will stand one-
third to two-thirds—then you will have half as much stock as we.”
But that was probably not satisfactory to him. They entered into
the agreement; they had conversed about it; they had talked it over;
and he wanted a larger nominal amount, and they said: “If you have
a larger nominal amount it must be balanced by more stock.” That
is evidently the nature of the transaction. I do not see any evidence
of any intent to defraud anybody in such a transaction as that.

But there is the public. Have they nol some rights if you make
such a fransaction as that? Certainly. And after that stock was
increased to 6,000 shares, and 4,000 shares had been assigned to the
associates in lieu of their 1,000 shares, there is no doubt that all the
creditors becoming such after that time, and fairly to be presumed
as caleulating upon the amount of capital which the company was
announced a8 having, must be held entitled to enforce the doctrine of
the courts with regard to trusts. They did not advance any money
for the additional 3,000 shares received, and they would probably be
held bound as to such creditors to pay the amount of their stock.
But even then, if it could be shown that this property was really worth
6,000 shares of stock, which was issued for it, there would be a ques-
tion, there being no fraud and the stock represenfing only its value in
property, whether they could be held liable. Still the evidence that
it was not of that value, arising from the fact that Howes took 2,000
shares for the property acquired, would probably be conclusive that it
was not, but that the arrangement was merely one of adjustment.
But does that rule, with regard to holding the stockholders liable for
the amount of these new shares, hold with regard to all the creditors
of the company? Does it hold with regard to a party who is cog-
nizant of the whole arrangement; who knows all about it, and who
knows that the stock is issued as a dividend? Does it hold with
regard to such a party, who receives a novation of his debt-—of an old
debt—and receives the same security for it that he had before? It
geems to us that this would be unjust; that it would be a fraud on
the stockholders, and not on the creditor.

We have looked at the evidence to see whether Mr. Coit, the plain-
tiff, was cognizant of the transaction and of its character, and we are
brought to theconclusion that he was; that he knew all aboutit. He
‘had his son there as an agent on the ground all the time, and had
his superintendent there, who knew all about it, and we find that the
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resolution for increasing the stock, which was undoubtedly passed
after previous verbal communications between the parties, was passed
on the eleventh day of May, 1874, authorizing the directors o issue
the stock for the purpose of making this arrangement, and on the 18th,
at an adjourned meeting, the directors passed their resolution to that
effect. Then on the twentieth of May—right along in the same period
—an agreement was entered into with Howes, for the purchase of his
land, reciting the whole transaction; reciting that the previous mort-
gages—Coit’s among the rest—were to stand as before, only Coit’s to
be surrendered and renewed. Then, on the ‘twenty-sixth of May,
part of the same transaction, comes the agreement with Coit that he
will surrendér his mortgage and take a new one, and give up the stock
of the old company. That agreement is earried out on the twenty-
sixth of July afterwards by his executing deeds to the company, and
by their executing to him a mortgage. In the mean time, the stock
that was to be issued wasissued. The first certificate is dated July
3, 1874. It was during the latter half of May, and in June, that
this whole transaction was going on. If a legal presumption did
not arise that Mr. Coit knew of the transaction at that time, and
there was no proof that he knew of it, it would present a differ-
ent case. But we have evidence that he did know. Now what
is that evidence? We have the evidence of Gen. Cram, who says,
when asked to explain the conuection of Mr. Coit with the com-
pany: “When the company purchased the Gold Hill mining estate
of Howes, the company gave acceptances to Howes in part payment;
one amounting to $1,000, payable in some months. This was trans-
ferred by Howes to Coit. At the time he purchased, Coit had held a
second mortgage. In the terms for the purchase it was agreed be-
tween the company and Coit that Coit shall cancel his old mortgage
and take a new one.” And soon. Then Mr, Mitchell, who was in-
timately connected with the matter, says that Mr. Coit was perfectly
familiar with all the transactions. “Mr. Coit was perfectly familar
with the original formation of the eompany, and with the increase of
the stock of the company to $1,000,000; he was a party to it, and
the company could not, and would not, have purchased the Gold Hill
property and increased its stock without his coneurrence and consent,
Mr. Coit, both personally and through his agent, was made acquainted
with the designs, purposes, and intentions of the company in the pur-
chase agreement. The agreement with him was to that effect; that
he was to be placed afterwards in the same position,” etc.
v.14,n0.1—2
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Now, unless this evidence is rebutted,—and Mr. Coit does not come
forward to contradict it in the slightest degree,—unless this evidence
is rebutted,—it seems to. us perfectly clear that the conclusion must
be deduced that Mr. Coit knew of this whole transaction, and ac-
quiesced in it; and since he received the same security he had before,
and perhaps an additional security,—because the agreement between
him and the company says that he was to have all their new property,
new buildings, etc., and the Mansion House,—how can he complain of
of the issue of the stock? Under these cireumstances, to make the
stock, or the supposed subseriptions to the stock,—for the ¢ounsel is
right in saying that stock issued to a party, which he receives, is the
same as though he subscribed for it,—to make the stockholders liable
personally to Mr. Coit, on the ground that it became a trust fund for
his benefit, would be, instead of promoting justice, promoting injus-
tice. It would enable Mr. Coif, by & mere trick of the law, to take
money out of the pockets of these men which he never expected or
relied on.

In deciding cases like this we must look into the nature of the
transaction, the muatual relations of the parties, and the general.hab-
its of the business community in reference to transactions of this
kind. We must not put strained and forced constructions upon the
acts of parties which will promote the ends of injustice rather than
those of justice. We are therefore brought to the conclusion on the
whole case (and there is evidence to which we have not adverted)
that this bill cannot be sustained, but must be dismissed.

We have thus merely indicated, in a conversational way, the gen-
eral line of thought upon which we have based our conclusion, and -
have not thought it necessary to advert to other considerations tend-
ing in the same direction, such as the fact that the title to the land
purchased of Howes could not be perfected, and the issue of new
stock was revoked, and the parties reinstated to their onglna.l shares

Bill dismissed.



