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«Tt will be recmarked that the note itself was only tiansferred by delivery
to the bank, though payable to the order of Matthews & Co., and therefors
that the question does not arise whether the transfer of the legal title to the
note carried with it in equity the conveyance of the land as a security. It
might well be doubted that if it had been indorsed it would carry an absolute
deed to the land, such as this transaction is made by our statute, over to the
indorsee. Code, §§ 1969, 1970.”

The learned justice then proceeds:

“And even if the transaction made a mortgage, it would scem that under
the act of 1873 (Acts 1873, pp. 42-47; Code, § 1996) the assignment must
be made in writing to be valid, inasmuch as the twenty-first section of that
act declares ¢ that all liens herein provided for may be assigned by writing
and not otherwise;’ and mortgages are provided for in that act.”

This is clearly an obiter dictum, and not sound as a conclusion of
abstract law. The words “herein provided for” and “herein referred
to” are not the same in meaning, and yet Judge Jackson’s dictum
would make them so. From inquiry of my brethren more familiar
than myself with Georgia practice, I am informed that it is not con-
sidered at the bar that the act referred to as section 1996 of the Code
applies to mortgages.

It seems to ms to be clear that the terms of the third section ex-
pressly exclude mortgages from the effects of the act. It in effect de-
clares that the first two sections shall not affect mortgages, which are
to remain a8 under existing laws. The remaining sections of the act
do not provide for mortgage liens. Infaect, taking the act as & whole,
it is difficult fo see how it in any way provides for mortgage liens.
These liens existed before, and unless the last section affects them,
nothing has been added and nothing taken away. Every other
lien referred toin the act is a statutory lien, and may be said to have
been provided for by the act; and the reason for includmg mort-
gages in the restriction placed on assignments of liens provided for in
the act fails. Every other lien referred to therein results from opera-
tion of law, and is likely to be secret and unrecorded, while the mort-
gage lien is part and parcel of the contract. It is evidenced usually
in writing; it is registered; the world has notice of its existence, and
that it exists for the purpose of securing the particular debt. The
mortgage is given with a view to its assignability; it is partof the con-
tract that it shall be assignable. See 9 Ga. 92. It is not so with
statutory liens or privileges, for with regard to the lien or its assign-
ability the parties usually make no contract whatever.

My conclusion is that with regard to the assignment of mortgageliens
thelaw of Georgia does not differ from thegeneral rulesof law and equity,
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and that, therefore, in this state a transfer by delivery of a promissory
note payable to bearer, and secured by mortgage, carries with it the mort-
gage lien, so that the holder of the note may foreclose the mortgage
by suit in equity in his own name, and without making the named
mortgagee a party. A decree will therefore go for the complainant
in this case.

Coann and others v». Atranta Corron Faorory Co.®
(Circuit Court, N. D. Georgia. September, 1882.)

Trust DEED—EQUITY RULES 47, 48— ABSENT PARTIES.

The Atlanta Cotton Factory Company made a deed of certain property, real
and personal, in trust, Lo certain trustees, to secure to its bondholders the pay-
ment of their bonds and interest, with power to take and sell the property in
case the company should make default in payment of the interest coupons, and
such default should continue for one month, and said trustees should have notice
thereof. Subsequently, but at a time when no coupon wasdue, one of the bond-
holders brought this suit for himself, and for all parties in interest who might
join him, alleging the insolvency of the company, its inability to meet its debts
and expenses, and its being about to default in the payment of interest, and had a
receiver appointed. Afterwards, several, but not all, of the bondholders, among
them one of the trustees, joined the complainant, and, before any default in the
payment of interest, a decree was entered ordering & sale, which was had,
and the property was purchaséd hy one of the bondholders. The remaining
trustees then appeared, and asked to have the sale set aside on the ground of
the inadequa.y of the price, and that the decree be vacated to enable them, as
representiny all the first-mortgage bondholders, to be made parties. Held—
(1) That the relief prayed for must be granted. (2) That the equity rules that
allow suits to be brought by some complainants for the benefit of all, expressly
reserve the rights of absent parties. Equity Rules 47 and 48, (3) The absent
bondl. .1ders are not quasi parties, as they would have been had the trustees
been parties to the suit, and are not bound by the decree. Campbell v. Railroad
Co.1Woods, 377. (4) The purchaser at the sale made, who isalso a bondholder
and party, takes no full title to what the decree purports to sell. (5) The rem-
edy then given by thé decree is not full and complete, even as to the parties be-
fore the court, and the litigation is not ended.

Hopkins, Abbott & Thompson, for complainants.

Bleakley, Webb & Davis, contra.

Panrpeg, C. J. On the fifteenth of August, 1§78, the defendant
executed and delivered to Freeman Clarke, Henry B. Plant, and Vin-
cent R. Tommy, a deed of certain property in Atlanta, Georgia, both
real and personal, in trust, for the purpose of securing to the holders
of the first-mortgage bonds of said company payment of the sum of

*Reported by Joseph P. Hornor, Esq., of the New Orleans bar,
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$150,000 on October 1, 1883, together with interest thereon at the rate
of 10 per cent. per annum, payable quarterly, on the first days of
January, April, July, and October, in each year, at the City Bank,
New York. Itwas provided in said deed that if the defendant should
fail to pay the interest coupons, or any of them, or the bonds, or any
of them, as they became due, and such default should continue for one
month, such trustees, when notified of such failure, and that it has con-
tinued for one month, were authorized to take control of the property
and to sell the same as therein provided.

On the twenty-fifth of March, 1881, the plaintiff E. T. Coann, as
sole complainant, filed his bill, alleging the making of the deed of
trust, that he was a holder of 37 first-mortgage bonds of defend-
ant, and that he brought this action on behalf of himself and of the
first-mortgage bondholders who might join in the same. Coann fur-
ther alleged that the defendant was insolvent, and could not pay
its debts, as well ag running expenses, and the wages of its employes,
and that the factory would close, and the employes would scatter, and
that it was about to default in the payment of interest due April 1st
thereafter. He prayed for the appointment of a receiver, and that
when default occurred in the payment of the interest on the bonds the
deed might be foreclosed and the property sold to pay the first mort-
gage. Thereupon, by order made and entered March 25, 1881, the
court appointed Hon. Rufus B. Bullock as receiver of the property,
with directions to carry on the business, collect dues, and out of the
proceeds pay operatives and other proper expenses, and, further, to
make report of his proceedmgs every rule day.

On April 21, 1881, a petition was filed by the Saco Water-power
Company, and on the thirtieth of April, 1881, a petition was filed by
the Lewiston Machine Company, asking that the petitioners be made
parties complainant to the suit. HFach of these petitioners reserved
the right to move for another person than Rufus B. Bullock to be
made receiver of the defendant’s property. On September 27, 1881,
a petition was filed by A. V. Clarke, Freeman Clarke, and others, ask-
ing to be made parties complainant, who united in the charges and
prayers of the bill. A special allegation was as follows: “Said Free-
man Clarke is one of the trustees named in the mortgage, and is the
holder and owner of 18 of said first-mortgage bonds,” ete. On the
same day an order was entered in conformity with the petition.

December 10, 1881, an order was entered upon the petition of the
receiver, directing him to make and issue negotiable paper for such
cotton and supplies as he may find necessary to purchase in carrying
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on business, * * * and for money to make such purchases. Fi-
nal decree was entered in the action March 28, 1882, under which a
sale was made by the commissioners therein named on the sixth of
July, 1882, and Lemuel Coffin purchased the trust estate for $101,-
000, that being the highest sum bid for the property.

By reference to the decree it will be noticed that the frustees,
the holders of the legal title of the property, were not made parties
to the forclosure suit, and that only $122,000 of the first-mortgage
bondholders appear on the record. By the affidavits of the two sur-
viving trustees it appears that not only were they not made parties,
but they were never requested to take any steps looking to a foreclos-
ure of the property, nor were they ever notified that there was de-
fault in the payment of the interest coupons, nor that the interest
had remained unpaid for the period of one month.

Freeman Clarke’s affidavit shows that he understood the pending
proceedings were being carried on, not for the purpose of foreclosure,
but for the sole purpose of appointing and continuing Mr. Bullock as
receiver. Messrs. Freeman Clarke, H. T. Coann, and A. V. Clarke
say they did not know, until after the decree was entered, that a fore-
closure suit was in progress. The interest on their first-mortgage
bonds was paid up to the first of April, 1882, and the decree herein
was entered on the twenty-eighth day of March, 1882, prior to any
default upon their large amount of coupons.

No proof appears to have been taken in the cause, and the decree
was entered by consent on the twenty-eighth of March, 1882.  Apart
from the statements in the decree, there is no evidence that any of
the coupons were at that time unpaid. Mr. A. V. Clarke and others.
made arrangements to protect their interests at the sale, but withdrew
from these arrangements on learning thai the trustees had not been
made parties to the foreclosure suit, and that the trustees claimed
that the sale would be invalid by reason of their not having been
joined as parties, Freeman Clarke refused to join in any effort to
bid upon the property, and notified the other first-mortgage bond-
holders that, in his opinion, the sale of the property in a suit to
which the trustees were not parties, would be irregular and void.
This position of Mr. Freeman Clarke as a trustee, arising out of a
failure to join the trustees as parties, ereated confusion and uncer-
tainty among the bondholders, and led to the failure of many of them
fo act in concert for the protection of their rights.

The affidavits of the plaintiffs Coann and A. V. Clarke show that
they were both ignorant of the fact that this action was a foreclosure
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suit until after the decree of foreclosure was granted. When' they
were informed of the decree of foreclosure they were advised by coun-
sel that there was doubt about the validity of the title fo the mort-
gaged premises, as the trustees were not made parties, and as some
of the bondholders were not parties.

The affidavits of Zephaniah Clarke and C. C. Cornell show that
they are holders and owners of first-mortgage bonds of the defendant,
and have not been made parties to the suit, and that they knew noth-
ing about these proceedings until after the sale herein; the interest
on their bonds having been regularly paid to April 1, 1882.

Mr. Warner’s affidavit is much to the same effect, showing his ig-
norance of a foreclosure suit until after the granting of the decree,
and that he took such steps as he could to protect the interests of his
clients, the brothers Landauer, who were not made parties to the
suit, but that owing to the fact that the title under the sale was ques-
tionable, and that the amount of receiver’s certificates were unascer-
tained, the bondholders did not make a bid.

Mr. Webb’s affidavit shows that the purchasers, on the sale of July
6th, purchased with notice of trustees’ rights and claims in the mat-
ter; that a large number of the first-mortgage bondholders were not
parties to the proceedings; and that, as he is informed and believes,
there was no default in the payment of the interest on the bonds.

The mortgaged premises were sold July 6, 1882, for $101,000, to
Samuel H. Coffin, who is one of the firm of Coffin, Altemus & Co.,
which firm holds first-mortgage bonds to a large extent, and are
complainants in suit, and also own the entire issue of $100,000 of
second-mortgage bonds. W. E. McCoy values the mortgaged prop-
erty at $200,000; William C. Langley values it at at least $150,000.

The case comes up at this time on a motion by Freeman Clarke
and Henry B. Plant, surviving trustees, made at the term of court at
which the decree of sale was rendered, asking that the sale made be
set aside for inadequate price, and that the consent decree rendered
be vacated to allow them, as representing all the first-mortgage bond-
holders, to be made parties to allege and prove default in the pay-
ment of the interest due on the bonds, and to obtain a decree of
foreclosure that will bind and protect all the parties interested in the
first-mortgage bonds or the frust estate. A consideration of the
entire case satisfies me that this motion should be granted. To reach
this conclusion'it is not necessary to determine that the proceedings
had in the case have been irregular and void.
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It may well be that all the persons who have made themselves
parties, or who have come in since the sale asking for payment of
their bonds, are bound by the decree. And yet it may be said that
a close inspection of the pleadings and proceedings had in the case
shows that the original bill, giving it its fullest scope, is not one for
foreclosure; that it shows no grounds looking to a foreclosure, except
the allegation that the mortgagor is going to default; that in only
one application of a bondholder to be allowed to join the complain-
ant is there any allegation that there had been default in paying
the interest; that only the original bill was notice to the defendant
who made no appearance; that the decree pro confesso entered
against the defendant goes only to the allegations of the original
oill; and that there is no proof in the case by confession or other-
wise, except affidavit offered on this hearing, that there had been
any default or breach of contract that would warrant a decree of
foreclosure. Nor is it necessary to determine whether or not all the
bondholders, or else the trustees to represent them, must be made
parties in order to obtain a valid foreclosure of a trust deed. The -
law of Georgia which controls the effect of the trust deed which is
the foundation of this case, to the effect that “a mortgage,is only
security for a debt and passes no title,” may well make it a vexed
question in this state as to how far it may be necessary for trustees
of a trust mortgage to be made parties in the foreclosure of the
mortgage granted by the trust deed. It is clear that the bondholders
who have not been made parties are not bound by the decree.

The equity rules that allow suits to be brought by some complainants
for the benefit of all, expressly reserve the rights of absent parties.
See Equity Rules 47 and 48. The absent bondholders are not quasi
parties, as they would have been had the trustees been made parties
to the suit. See Campbell v. Railroad Co. 1 Woods, 377, 378. It
follows that, as the absent bondholders are not bound by the decree,
they may inaugurate new proceedings, involving a foreclosure and a
review of what has been done. The parties who have joined in this -
case, but who now insist that the trustees shall be joined, are also in
a position to keep the case before the court. The purchaser at the sale
made, who is also a bondholder and party, takes no full title to what
the decree purports to sell. The remedy, then, given by the decree in
this case is not full and complete, even as to the part1es before the
court, and the litigation is not ended.

The proposition is to open the case, (the proceedings still being in
fieri,) to allow proper parties to be made, so as to grant full relief and



