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FOLSOM v. CONTINENTAL NAT. BANK OF
NEW YORK, AND ANOTHER, SECURITY.*

Circuit Court, N. D. Georgia. 1882.

REMOVAL OF CAUSE—CONTROVERSY MUST BE
SEPARABLE.

One of two defendants jointly sued in a state court cannot
remove the cause into the federal court on the ground
of diversity of citizenship between himself and plaintiff
without showing that the controversy is separable.

Motion to Remand.

Reuben Arnold and E. N. Boyles, for plaintiff.

Mpynatt & Howell, for defendants.

MCCAY, D. J. The Continental National Bank of
New York sued out an attachment in the state courts
against Folsom, and gave Wallace as security on the
attachment bond.

This is a suit brought on the bond by Folsom
against the bank and Wallace in the state court. The
bank, as a citizen of the state of New York, filed a
petition for the removal of the cause to this court,
setting up that in the cause there is no controversy
whatever between it and Folsom; that Wallace, a
citizen of Georgia, is merely a nominal party, and that
Folsom is a citizen of Georgia. The court refused
to pass the order for removal. The petitioner,
nevertheless, filed papers in this court, and now
Folsom sues to remand the cause to the state court.
The latest case on this subject that has been reported
is Hyde v. Ruble, 104 U. S. 408.

That was a suit on what was alleged to be a
partnership contract of bailment. Certain of the alleged
partners were citizens of another state, not only from
plaintiff, but from Ruble, the resident defendant, and
they had filed a plea that they were not partners, and
that the contract had been performed. They moved



the removal of the cause. The court (the chief justice
delivering the opinion) decided that the second clause
of section 639 of the Revised Statutes is repealed by
the act of 1875. The court further decided that under
the second clause of the second section of the act of
1875, to make the controversy removable in a case
where all the parties on one side were not citizens of a
different state from the parties on the other side, there
must exist in the suit a separate and distinct cause of
action, in respect to which all the necessary parties on
one side are citizens of different states from those on
the other.
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This is a suit on a bond—a joint bond. The plaintiff
claims a right to sue all the obligors on the bond.
He has a perfect right to do this; this is his cause of
action. It is not against the bank, nor Wallace, but it
is against both. Even if the bond were several as well
as joint, the plaintiff would have a right to treat it and
sue on it as a joint bond. And this he has done. The
cause in 104 U. S. is much stronger than this. There,
on this question of partnership, the controversy might
be fairly said to be a separable one, but the court
refused the petition for removal because the plaintiff‘s
complaint in the cause of action was joint. Here there
is no separate obligation to the plaintiff. The parties
are bound jointly, or not at all. What would be a good
defense for one would be good for the other. What
would charge one would equally charge the other.

Under the ruling in the case I have referred to, I
feel compelled to remand the cause. Let an order be
drawn accordingly.

* Reported by W. B. Hill, Esq., of the Macon, Ga.,
bar
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