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In re PALMER, Bankrui)t.

(District Court, N. D. New York. 1882,

BANKRUPTOY—PRIVATE SALE BY ASSIGNEE-—INADEQUACY oF PRICE.

Where an assignee sells property at private sale, in pursuance of an order of
the court allowing him to sell as the register may direct, such sale will be set
aside and g resale ordered when it is made to appear to the court that the prop-
erty is worth a much greater smin than that at which it was sold, and parties
are willing to bid it in at ite real value, even in cases where there is no actual
fraud on the part of those interested in the first sale.

George Gorham, for motion.

W. L. Sessions, opposed.

Coxg, D. J. This is a motion by a oreditor to set aside a private
sale by the assignee of his interest in lot No. 657, Cherry Grove town-
ship, Warren county, Pennsylvania, to William W. Welch, and a
subsequent sale by Welch to one John L. McKinney. The assignee’s
sale was made pursuant to an order of the court dated July 18, 1882,
allowing him to sell the said interest under the direction and con-
trol of the register, and in such manner as he should order and di-
rect. The register took the proof and heard the allegations of the par-
ties. On the twenty-second of July he made an order authorizing the
sale, without public notice, for $825. On the nineteenth day of August
following, Welch sold the property for $4,500. Petitioner, who is a
creditor in the sum of $6,500, had no notice of the sale, and now
asks that it be set aside as fraudulent and irregular, alleging that
the assignee’s interest was worth mach more than the amount received.
Two affidavits are produced, in which the affiants swear that the said
interest was worth at least $3,000, and they offer, upon & resale, to
bid that sum for it.

The remedy adopted by the petitioner, though summary, secems to
be the proper one. ‘

The act of June 22, 1874, (18 8t. at Large, p. 178, § 4,) having
reference to public sales—and a fortiori to private sales—by the as-
signee, provides: “And the court, on application of any party in in-
terest, shall have complete supervisory power over such sales, includ-
ing the power to set aside the same and to order a resale, so that the
property sold shall realize the largest sum.” See, also, Hale v.
Clauson, 60 N. Y. 339; In re Major, 14 N. B. R. 71; Brown v. Frost,
10 Paige, 243; Barb. Ch. Pr. (2d Ed.) 541.
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If the reasons which require a resale were not based upon substan-
tially undisputed facts, a reference should be ordered; but it seems
to be sufficiently established that the property sold was worth much
more than the amount paid. The proceeding was certainly irregular,
and out of the ordinary course of judicial sales. The creditors
had no notice; the business was transacted privately and in haste.
And yet the evidence fails to establish bad faith on the -part of the
assignee. He was appointed 14 years before, and during all that
time he had received no offer for his interest in the land. No assets
had come into his hands. No creditor had proved his debt. The
land had been sold for taxes, the title was in dispute, litigation wasin
progress, The offer of $825 was made only upon the condition that
it should be accepted at once. In these circumstances, the assignee
might well have thought that it was his duty, acting for the best in-
terests of the creditors, to consummate the sale.” It is enough tosay
that he was deceived and misled; that he inadvertently did an act
which was detrimental to the interests of the craditors; enough that a
resale will doubtless realize $3,000 and upwards, for distribution
among them.

In Re O’Fallon, 2 Dill. 548, Judge Dillon says:

“Where a public sale of the real estate is made by the assignee in bank-
ruptey under the order of the bankruptey court, and the property is struck
off to the highest bidder, such sale is subject to the approval of the court,
which has a discretion to refuse to confirm it for a mere inadequacy of price.

It is not necessary that there should be fraud, or such gross inadequacy of
price as to be evidence of fraud.”

The practice in England, almost as a matter of course, is to open
the sale on being assured of a fair advance on the amount bid. This
is the rule even in public sales. Our courts have hesitated to estab-
lish a doctrine so advanced. No case has been found, however, at
all approximating the case at bar, where a resale has been refused.

An order may. be entered granting the prayer of the petition, but
upon the condition that the petitioner procures to be filed in the
office of the clerk an offer in writing, accompanied with security, to
bid for the assignee’s interest in the said property at least the sum ot
$2,000.

Motion granted.
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MaraeER and others ». Nespir.
(Circuit Court, D, Minnesota, October 30, 1882.)

1. StaTE INSOLV: NCY LAWs—CONSTITUITONALITY.

In the absence of congressional action enacting a bankrupt law, states may
pass insolvent Jaws; but such laws have no extraterritorial operation, a:d do
not apply to contracts made with'n the state between its citizens and citizens
of other states. Such laws do not necessarily impair the obligation of cun-
tracts within the inh.bition of the constitu.ion of the United States.

2. SaME.

The provision of an insolvent law which does not grant a discharge of the
debtor on surrender of all his property to an assignee or a receiver, but merely
gives a priority to creditors who will release the debtor over those who stand
back and do not accept the conditivns under which his property passes to the
assignee or the receiver, and who alone can receive dividends from the estate,
is not in conflict with the constitution of the state or of the United Statcs.

3. SAME—ATTACHMENT—DISSOLUTION OF,

Section 915 of the Revised Statutes adopts the remedy by attachment pro-
vided by state laws; and when a contingency arises whereby the attachinent
would be dissolved under provisions of a state law, the attachment will be
deemed dissolved in a federal court, as provided in section 933 of the Revised
Statutes,

In this case, on application of plaintilfs, a writ of attachment
issued and the property of defendant was seized by the United
States marshal. Subsequently, the defendant, under the insolveney
act of Minnesota, (chapter 148, Laws 1881,) made an assignment
for the distribution of his property under said law. It is claimed
that the attachment is dissolved by virtue of said assignment, and
application is made to the court for an order that the United States
marshal turn the property over to the assignee. Plaintiff opposes
said application and the motion is heard by the court.

Frackeiton & Warner, for the motion.

Woods & Hahn, contra.

NewLson, D. J. It is urged that the insolvency law of the state of
Minnesota (Gen. Laws 1881, ¢. 148) impairs the obligation of con-
tracts and is uncohstitutional, and that each and every part of the
game is void; also that the process of attachment issued out of
the federal court, and all rights and incidents thereto attaching,
cannot be affected by this law. The following prineiples are well
settled: (1) That in the absence of congressional action enacting a
bankrupt law, the states may pass insolvent laws, and such laws do
not necessarily impair the obligation of contracts. (2) Such insolv-
ent laws have no extraterritorial operation upon the contracts of



