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preme court is not disputed. The failure to serve the bill of excep-
tions in time arose wholly through inadvertence, and because of the
unfamiliarity of the attorney for the plaintiff with the practice in the
federal courts. As soon as he was informed of his error he served
the proposed bill. This was about three weeks subsequent to adjourn-
ment of the court at which the action was tried. No bad faith is
alleged, and no injury to the defendants by reason of the delay is
suggested. But it is contended that because the plaintiff did not pro-
cure the bill of exceptions to be served, settled, and signed, or obtain
an order extending time at the trial term, he is now out of court.and
remediless. The attorney was no doubt guilty of laches, but the pun.
ishment suggested is out of all proportion to the fault. No judgment
has been entered; the parties are still in the circuit court. In the
absence of a pomtwe statute there can be no valid reason why the
court, in the exercise of a sound discretion should not relax its rules
sufficiently to provide for a case of such manifest hardship.

In the cases relied on by the defendants, (Walton v. U. S. 9 Wheat.
~ 651; Muller v. Ehlers, 91 U. 8. 249; and Hunnicutt v. Peyton, 102
U. S. 333,) the bill of exceptions was not filed or signed until after
judgment, and, in the last two™ cases named, not until after writ
of error. These cases are clearly distinguishable from the case at
bar. It is conceded by the defendants that if the attorney had ap-
plied either to the court or to the opposing counsel the requisite time
would assuredly have been given. Should the failure of the gttorney
to observe this conventional procedure, in a practice not altogether
free from obscurity, be regarded as a fatal and incurable error, and
be visited upon the client with the possible loss of $30, 000?

It is thought that the court is not fettered by rules 80 unyielding;
that this default is one which may in the discretion of the court be
opened; and that plaintiff has shown a sufficient excuse to warrang
the granting of the relief asked for.

An order may be entered allowing the plaintiff 10 days in which to
serve his proposed bill of exceptions, and the defendarits 30 days in
which to serve amendments; all proceedings on the veldlct to be
stayed until the bill of exceptions ig signed. - In accorddnce with the
suggestion of defendants’ counsel, the order may also provide that
all papers used on this motion be made part of the record to be
transmitted for review to the supreme court. :

BILL OF EXCEPTIONS. The time for drawing up and plesentmgto the court

a bill of exceptions depends on the rules and practices of the court and its ju-
dicial discretion, (Yates v. Tur ner; 16 How. 14; U. S.x. Breitling, 20 ow
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252;) but it cannot be signed after the term, unless during the term an
~xpress order has been made allowing such a period to prepare it, (Bradstreet
v. Thomas, 4 Pet. 102; Greenway v. Gaither, Taney, 297 ;) and if the court
adjourns the term without an application for an extension of time, the order
ab a subsequent term permitting it to befiled as of the date of the trial is a
nullity, (Muller v. Ehler, 91 U. S. 249; Herbert v.  Butler, 14 Blatchf. 357.))
The signing of the bill of exceptions is not regulated by practice of the state
courts unless that practice is adopted by rule. U. 8. v. Breitling, 20 How.
252; Whalen v. Sheridan, 5 FED, REP. 436. Notwithstanding the rule of
court requiring a bill of exceptions to be drawn up within 10 days after the
trial, a case may be excepted from the rule when it is just to do so. Marye
v. Strouse, 5 FED. REP. 494. The power to reduce exceptions taken at a trial
to form, and have them signed and filed, is confined under ordinary circum-
stances to the term at which judgment is rendered. Whalen v. Sheridan, b
FED, REP.436. Poverty or pecuniary embarassment is not a sufficient ground
for a motion tofile a bill of exceptions nunc pro tunc; it is not such “an extra-
ordinary circumstance” as will defeat therule of diligence in eivil procedure
in federal courts. Whalen v. Sheridan, 10 FED. REP. 661.—{ED.

Srawsern, Surviving Partner, ete., v. Levee Boarp or Miss., Disrt.
No. 1. -

\District Court, N. D. Misstssippi. June Term, 1881.)

1. Powgr orF UNITED STATES COURT—STATE COURT,
Where a remedy could be enforced by a state court, this court has power to
adopt the same remedy in favor of a non-resident creditor who nas obtained a
decree against a resident defendant.

2. PRACTICE—PREVIOUS ORDER AFFIRMED.
Upon an examination of this case it was %ield that the order of court previ-
ously granted should be affirmed, except in regard 1o taxes for 1850, which were
inadvertently included therein,

Hm, D.J. The questions now for decision arise upon the appli-
cation of certain tax-payers of said levee district -to set aside the
order heretofore made providing for the collection of the back and
uncollected taxes, to satisfy the decree heretofore obtained by com-
plainant against said levee commissioners, for the building of the
levees to prevent the overflow within said district. The questions pre-
sented are of unusual importance to both the complainant and tax-
payers, and present unusual difficulties to my mind in arriving at a
satisfactory conclusion as to the proper disposition of them; involy-
ing, as they do, the powers of this court to enforce its own decrees,
and the power of the legislature of the state to defeat such enforce-



