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pointed the inquiry sharply in that direction, and other elements
were omitted.
As the case will again have to go to & jury, it is not proper to

analyze or discuss the testimony. A party giving and a party
receiving a preference can ordinarily uphold the transaction; but the
good faith thereof is still open to investigation. Was· the alleged
preference merely to secure a valid, subsisting demand, and made in
good faith, or was it given, not to secure the mortgagee, but to cover
up the mortgageor's property, so that honest creditors could not
reach the same, and the mortgageor practically or actually remain
in the possession and enjoyment thereof? In other words, was the
mortgage given for a fraudulent purpose, and assailable for fraud,
despite the alleged consideration?
The motion for a llew trial is sustained.

WHITFORD v. CLARK COUNTY.

(Circuit Uourt, E. D. Missouri. October 26, 1882.)

I. DBPOSTTTON-ADM1SSION IN EVIDENCE-PRESENCE OF DEPONENT.
A deposition dilly taken in a civil' action because the witness resides more

than 100 miles distant from the place of trial, is admi.,sible in evidence, sub-
ject to the right of the adverse party to place the deponent on the witnesa
stand if present at the trial.

" CoUNTY BONDS-DETACHED COUPONs-FRAUDULENT ISSUES.
Where certain county bonds and a number of detached coupons were placed

In the hands of an.agent of the county to be issued by him conditionally, and
the agent isslled them fraudulently, and transferred the detached coupons to
A., his brother-in-law, and where B., who, while said county lYas disputing the
validity of said bonds and coupons. and negotiating for a compromise with
the holders thereof, had, with a full knowledge of the facts, entered into a con-
tract with said county to procure said bonds and coupons for ·surrender, pur-
chased the coupons transferred to A., in the name of C., and C. brought suit
thereon against the county, held, that C. was not a I)(J1I,ajitllJ holder for value,
and could. not recover.

On Motion for New Trial.
H. A. et A. O. Clover and Fisher tl RoweU, for plaintiff.
Glover et Shepley, for defendant.
TREAT, D. J. This case having been tried without the interven-

tion of a jury, the facts were specially found. The plaintiff urges
for error that the deposition of Cherry, residing more than 100 miles
·Reported by B. F. Rex, Esq., of the St. Louis bar.
1l.eversed. See 7 Sup. Ct. Rep. Soo.
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from the place of trial, and within the district, was permitted to be
read against defendant's objection that he (the deponent) was pres-
ent in court. The court holds the rule to be that when a deposition
in a civil action has been duly taken, because the witness resides
more than 100 miles distant, said deposition is admissible, subject,
however, to the right of the adverse party to place him on the wit-
ness stand if present.
Such is understood to be the true rule, although decided cases are

not fully in accord. It is further urged that the court erred in its
special finding wherein it stated:
"The condition of said coupons, and the general facts and circumstances of

tl1e controversy between the bondholders and Clark county concerning the
alleged fraudulent issue of the bonds and coupons, were known to the plain-
tiff when he bought the coupons in suit,"

The ground of the alleged error is that there never was such a con-
troversy concerning the bonds, etc. The terms on which the bonds
were issued in payment of the subscription were fully shown, and
are set out in the special finding.
Testimony was taken in this case to prove that the bonds and

coupons were fraudulently delivered; that is, were delivered by the
financial agent in disregard of the conditions agreed,-a fact known
to the railroad company. There ,was a dispute as b the fraudulent
issue of the bonds and coupous. But the more important inquiry
was as to the coupons sued on. The testimony showed that they
were detached coupons, never beyond the control of the county's
agent; and that he, without authority, turned them over to his
brother-in-law, under the circumstances detailed in the special finding,
While the county was negotiating for a compromise of the outstand-
ing bonds and coupons connected with the railroad subscription,
Coquard entered into a contract with the county to procure for sur-
render said bonds and coupons. His attorneys ascertained that the
brother-in-law of the 90unty's agent had possession of these disputed
coupons. They negotiated with him for the purchase thereof, and,
acting for Coquard. concluded the purchase for the sum of $2,500,
causing the name of Whitford to be used, at the consummation of the
sale or transfer, instead of Coquard. It is obvious that the substitu-
tion of the name of Whitford instead of Coquard was to take the
transaction apparently out of the contract of Coquard with the
county, and thus to give to Whitford, as purchaser, a supposed right
to recover of the county the face value of the coupons, with interest.
The court could not shut ius 0jes to what was apparent from the
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whole ttansaction, and enable such a recovery to be had in the face
of Coquard's agreement with the county. This Buit was not on that
agreement, but by an alleged bona fide holder for value of negotiable
coupons, who acquired the same long after they were due, and de-
livered by the financial agent to his brother-in-law, as stated.. See
Koshkonong v. Burton, 104 U. S. 668; Stewart v. Lansing, rd. 505.
The only difficulty in the mind of the court arose from the narrow-

ness of the issues presented by the defendant; and hence its special
finding was restricted thereto. If an issue had been tendered as to
the relation of Whitford with Coquard, whereby whatever was done
under the Coquard contract with the county Whitford should be held
bound for, another inquiry wOlJld have been before the court. As
the pleadings were framed, the question was whether plaintiff, under
the facts and circumstances proved, could, as if a bonafide holder for
value, recover on these coupons fraudulently issued by the financial
agent of the county. The court held that he could not recover on
them; and on review of the whole case finds no error in its finding
or legal conclusions.
The motion for a new trial is overruled.

DEPOSITIONS-ADMISSION OF, IN EVIDENCE. A depositioll tRken debens
esse 'can only be read upon proof that the attendance of the himself
upon the trial cannot be procured. The Samu.el, 1 Wheat. 9; Bowie v. 'l'al-
bot,1 Cranch, C. C. 247; Jones v. Greenolds, Id. 339; Weed v. Kellogg, 6 Mc-
Lean, 44. If the other party can prove that the witness is within reach of
the process of the conrt, (Ridgeway v. Ghequier, 1 Cranch, C. C. 4;) except
that where the witness lives at a greater distance than 100 miles from the
place of trial. it is incumbent on the party by whom the deposition was taken
to show that the disability to attend continues, (Patapseo Ins. Co. v. Sou.th-
gate, 6 Pet. 604; The Thomas and Henry, 1 Brock. 367.) If the witness lives
at a gr'later distance than 100 miles his deposition may be read, although
he was at the place of trial during the sitting of the court, unless the fact
was known to the party at whose instance the deposition was taken.
bone v. Derrin,ger, 4 Wash. C. C.215. If the witness lives within a hundred
miles, the party offering the deposition in evidence must prove that he used
due diligence to procure the attendance of the witness, (Park v. Willis, 1
Cranch, C. C. 357 j Penn v. Ingraham, 2 Wash. C. C. 487; Bmmert v. Day, 3
Id. 343; Pettibone v. DelTinger, 4 Wash. C. C. 215; Read v. Bertrand, rd. 558;)
or that he cannot attend personally, (Park v. Willis, 1 Cranch, C. C. 357;
Leatherberry v. Radcl{tfe, 5 Cranch, C. C. 550; but see Browne v. Galloway,
Pet. C. C. 201.) A deposition cannot be read in an action at law if the wit-
ness at the time of the trial is in the place where the court is held, and is able
to attend. Weed v. Kellogg, ti McLean, 44.-[ED.
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ROWSWELL v. EQUITABLE AID UNIOY.

(Circuit Ootlrt, N. D. NCtD York. 18f2.)

1. BENEFICIAL UNION-DEFAULT IN PAYMENT BY MEMBER-EsTOPPEL.
A party to whom i1 certificAte of membership in an aid union had been duly

issued, subsequent to a default in payment, and who thereafter had been
twice assessed as a member by the union, must be considered as entit:cd
to the benefits of the u:lion, although he had not paid the $1.30 required to
be paid within 30 d,Lys after the pre·mntation of his application. The issuing
of the certificate and making these asoessments estop the union, after his death,
trom setting up this default.

, SAME-UNWARRANTED ASSESS:lfEKT.
A failure to pay an assessment levied on a member for a death which oc-

curred prior to the dale of his certificate, the assessment oeing contrary to the
p;fLiu provisions of a by-law of the union, will not iuvalidate the claim of his
representatives to benefits.

Motion for New Trial.
Ansley Wilcox, for plaintiff.
Benjamin lIt Williams and W. H. Tennant, for defendant.
COXE, D. J. This action is brought upon a benefit certificate issued
the defendant. It was tried at the June term and resulted in a

verdict for the plaintiff.rhe defendant now moves for a new tt:,ial.
Fut two questions of importance are involved:
1. The assured neglected to pay the sum of $1.30 required to be

:;:ii1id within 30 days after the presentation of his application. The
l!ipplication was dated April 10, 1880. It doubtless was presented to
the subordinate union on that day-First, because, in the absence
of proof to the contrary, the presnmption is it was presented on
the day it bears date; and, second, for the reason that on that day-
April 10th-the medical examiner, Dr. Wage, who was also president
of the loca'! union, examined and certified the risk, and indorsed his
allowance on the application. The provisions of the constitution,
by-laws, and application make the subordinate union the accredited
agent of the defendant to receive payments and to make the con-
tract for insurance. ,The benefit certificate was delivered to the
ilssured by the authorized officers of the defendant on or after May
12, 1880,--32 days or more from the date and presentation of the
application. The certificate, then, was issued with full knowledge of
the default. When an act of commis3ion or omission is of such a
character as to preclude the idea of ignorance, must b...
presumed. It is difficult to perceive how the defendant or its author-
ized agent could have 8upposol the amount paid, when neither had


