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Supr. Ct. 109. :For malpractice the case should be free from doubt. People
v. Ik,)'vey, 41 Ill. 277. Notice of grounds of complaint and an opportunity to
be heard must be given to the accused. Ex parte Robinson, 19 Wall. 505.
Where motion is made to suspend and issue joined, defendant is entitled to a
trial by.jury. Reilly v. Oavanaugh, 32 Ind. 214. In such proceedings, where
the charges are denied, the common-law rules of evidence apply. In re El-
dridge, 82 N. Y. 161. For fraudulently misleading his client, there must be
proof of the fraud tending to mislead. Barker's Case, 49 N. H. 195.-rED•

'JARSTAIRS and others v. MEOHANIOS' & TRADERS' INs. Co. 01' NEW
YORK.

(Circuit COU1·t, D. Maryland. October 13, 1882.)

SERVICE 011' PROCESS ON FOREIGN INsURANCE COHPANY.
The Maryland legislature having requir€d every foreign insurance, company

doing business in that state to execute a power of attorney appointing an agent
upon whom might be served, to have the same effect as if served on the
company, and by the act defining" process" to be any writ iSSUed upon any
action by any court, held, that a foreign insurance company, having executlld
such a power of attorney, has agreed to be "found" in the state as fully as if it
were a domestic corporation; and that service of process of the United States
circuit court on such an agent is valid, notwithstanding the suit may be upon
a cause of action of which the state courts could not take jurisdiction, because
of an act of the legislature restricting their jUrisdiction, in suits against foreign
corporations, to cases where the plaintiff is a citizen, or the cause of action lias
arisen within the state.

John H. Thomas, for plaintiffs.
John S. Tyson, for defendant.
MORRIS, D. J. The defendant moves the court to dismiss this suit

because the defendant, at the time of the service of process,
was not found in this district, and becalilse the service of process on
Henry Tolle was not a lawful service on the defendant corporation.
The plaintiffs are citizens and residents of Pennsylvania, and the de-
fendant is a corporation of the state of New York, and the policy of
insurance, which is the cause of action, was not executed or delivered
in Maryland. Before the issuing of the policy sued on, the defend-
ant corporation, for the purpose of being authorized under the laws of
Maryland to take risks and transact the business of insurance in this
state, executed and filed with the insurance commissioner of Mary-
land a power of attorney to Henry Tolle, a citizen and resident of
Maryland, in compliance with provisions of article 42, § 4, of
the Maryland Revised Code, regulating insurance companies.· This
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section of the Uaryland Code prescribes the conditions to he complied
with by foreign insurance companies doing business in this state, and
among other conditions it enacts that-
"It shall not be lawful for any insurance company ... ... • of any other

state ... ... ... to transact any business of insurance in this state .. 'Ie •

until the following conditions have been fully complied with: There must be
filed with the insurance commissioner ... ... ... a power of attorney appoint-
ing a citizen of this state, resident within the state, the agent or attorney for
the said company, upon whom process of law can be served; ... ... ... and
said ... ... ... pOwer of attorney shall stipulate and agree, on the part of the
company making the same, th<tt any lawful process against said company,
which is served ons.Hch agent, Shl!ll be of the same legal force and validity
as if served on such company within this state. ... ... ... The term 'pl'Ocess,'
used above, shall be held to include any writ, summons, Ol' order Whereby any
action, suit, or proceeding shall be commenced, or which shall be issued in or
upon any action, suit, or proceeding by any court ofllcer or magistrate. "

There is another section of the Maryland Code contained in the
article reiating to corporations, (article 67, § 36,) by which it is pro-
vided that suits against any foreign corporation doing business in the
state may be brought in the state courts by a resident of the state,
for any ¢ause of action, and by a plaintiff not a resident of the state
where the cause of action has arisen or the subject-matter of the
action shall be situate in the state. The defendant now contends, in
support of its motion, that the agent. appointed by the above-men-
tioned power of attorney executed by it was not authorized to accept.
service of process in this case because the cause of action is not one
which cOllld have been sued on in the state courts. In this court there
is no question of jurisdiction, either as to the subject-matter of the
suit or the parties, provided the defendant, which is a New York cor-
poration, was "found" in this district at the time of serving the writ.
In Lafayette Ins. Co. v. French, 18 How. 407, it is said:
"A corporation may sue in a foreign state by its attorney there, and if it fails

in the suit be subject to judgment for costs. And so, if a corporation. though
of Indiana. Rhould appoint an attoruey to appear in an action brought in Ohio,
and the attumey should a.ppear, the cOllrt would have jurisdiction to render a
judgment in all respects as obligatory as if the defendants were within the
state. The inquiry is not whether the defendant was personally within the
state, but whether he, or some one authorized to act for him in to
the suit, had notice and appeared, or, if he did not appear, whether he was
bound to appear or Buffer a judgment by default."

In the leading CRse, Ex parte Schollenberger, 96 U_ S. 369, under a
Pennsylvania statute similar, but not nearly so broad in its terms as
the Maryland act relating to insurance companies, the supreme
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court held the foreign corporation must be considered to have con-
sOllted to be found within that state, and that process from the
United States circuit court, served according to the mode adopted by
the state statute, gave the circuit court jurisdictiou. In that case the
canso of action was one of which the state courts of Pennsylvania
would also have had jurisdiction, and it must be conceded that this
case cannot be distinguished from it unless by the fact that the cause
of action here is one which the state courts of Maryland could not
entertain.
It is urged that, as the defendant exe'cuted the power of attorney

to Henry Tolle in compliance with the state law, it is to be treated,
notwithstanding its very broad terms, as an authority to accept pro-
cess of service only in such cases as by the state law the state courts
have jurisdiction of, and that to hold otherwise would be to extend
his powers beyond the authority. which it is fair to presume the legis-
lature intended should be conferred upon him. I am not convinced
that either the language of the letter of attorney or the intent of any
of the legislative enactments justifies this contention. It is to be
noticed that the two enactments-the one requiring the appointment
by foreign insurance companies of an agent by letter of attorney, and
the other restricting the causes of action upon which suits may be
brought against any foreign corporations in the state courts-are not
in any way parts of one general scheme of legislation, or in any way
necessarily connected with each other. The Maryland court of
appeals, construing these statutes, has held that the restriction as to
the subject-matter of the suits which may be brought in the state
courts has nothing to do with the power of attorney or the service of
process, because the restriction is upon the jurisdiction of the court·;
and where the restriction applies, even if the foreign corporation should
waive all question of service of process, the state court would have no
jurisdiction. Myer v. Ins. Co. 40 Md. 601; Cromwell v. Ins. Co. 49
Md. 382.
'{'he language of the letter of attorney is as broad and unrestricted

as it is possible to make it. By it the corporation agrees that any
lawful process served on the agent therein named shall be of the
same legal force and validity as if served on the company itself, and
it is expressly enacted that the term "process" shall include any
writ which shall be issued in or upon any action, suit, or proceeding
by any court, officer, or magistrate. It would appear to have been
the intention of the legislature to require foreign insurance compa-
nies doing business in the state to consent to be "found" therein, as
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fully as any company incorporated under its own laws, and to leave
all courts within the state with just such jurisdiction in respect to
suits against them as by any statutes applicable to such courts they
might respectively exercise. If the legislature should at any time
repeal these restrictions upon the state courts the service of their
process would certainly be good, notwithstanding the enlarged juris-
diction, and the corporation would not be heard to say that these let-
ters of attorney, although executed before the repeal, had reference
only to such suits as might have been instituted when they were exe-
cuted. The purpose of the'legislature in restricting the state courts
was, doubtless, to spare the state and its courts the expense and burden
of litigation to which its own citizens were not parties, or which had
not arisen within its limits, and this purpose it accomplished by lim-
iting the jurisdiction of the state courts, and not by limiting the
authority of the attorney required to be appointed to accept service
of process. .
The question to be now decided is, it seems to.me, reduced to this:

Is it inconsistent with public policy, or an unreasonable condition to
be imposed upon a foreign corporation, that it should be required
by a state law, before it is permitted to transact business within
the state, to appoint an attorney to accept service of process from
all courts within .the state in suits founded upon causes of action of
every nature whatsoever, whether instituted by citizens or not, or
arising within. the state or not? Undoubtedly, there may arise
hardship from requiring a corporation to submit to a condition which
renders it liable to be sued at the caprice of a non-resident plaintiff
in any of the United States in which an agent so empowered may be
found, but every natural person who journeys through these states is
liable to a similar hardship, and I am not persuaded that the hard.
ship is likely to be so great that such a condition is to be pronounced
unreasonable, or that any rule of public policy forbids it. Merchants'
Manuf'g Go. v. Grand Trunk R. R. 13 FED. REP. 358; Mohr v.
Ins. Co. 12 FED. REP. 474; Brownell v. Troy d; Burton R. R. 3 FED.
REP: 761; Mach v. Virginia Fire Ins. Co. 10 FED. REP. 700; Grover
v. American Ex. Go. 11 FED. REP. 386.
Motion denied.

See ante, note, 360; 12 FED. REP. 476, note.
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MCCABE v. ILLINOIS CENT. R. CO.

(Clrcult Court. No D. Iowa. April,1882.)
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FOKll:1GN CORPORATIONB-NON-REBIDENTB-8TATUTE OF LIMITATIONS.
A foreign corporation that by the laws of a state within which it comes on

business can sue and be sued, is not a non-resident in the sense that would
prevent it from setting up the statute of limitations as a defense in an action
against it; aDd section 2533 of the Code of Iowa, that provides that" the time
during which a defendant is a non-resident of the state shall not be included
in computing the period of limitation," has no reference to such a case.

This is an action for personal injuries. The defendant is an Illi-
nois corporation. It appears that the cause of action accrued more
than two years before the commencement of the suit. The defendant
pleads the Iowa statute of limitations, which provides that "actions
founded on injuries to the person or reputation, whether based on
contract or not, or for a statute penalty, shall be commenced within
two years after their causes accrue." This provision is qualified by
section 2529, as follows:
"The time during which a defendant is a non-resident of the state shall

not be included in computing any of the periods of limitation above de-
scribed."
Shiras, Vanduzee <f Henderson, for plaintiff.
Griffith cf: Knight, for defendants.
LOVE, D. J., The plaintiff contends that a foreign corporation can-

not in any case plead the statute of limitations in this state because
it is a non-resident of the state. It is an artificial person existing
only by the law of its creation., It has no existence and can have no
existence outside of the state by whose laws it has been created. It
cannot change its abode; it is incapable of emigration; its fixed resi-
dence is in the state of its creation. It may have agents in other
states; it may do business in them; it may, by the laws of such states,
sue and be sued therein; but it can have but one residence, which
must be and is in the state to which it owes its existence.
This is the plaintiff's argument, but does it not proceed upon an

erroneous assumption? Can it be truly said that a corporation has
really a residence anywhere? It is said that a corporation is an arti-
ficial person, and by a natural transition of thought a place of resi-
dence is ascribed to this artificial person. But is it not by a mere fic-
tion of law that personality, and residence in place, are ascribed to
a corporation? What is a corporation? Would it not be more accu-


