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SuirLEY v. Waco Tap R. Co. and others.
(c ircuit Court, N. D. Texas. October 18, 1882}

1. ReMovar or CAuse—Surr PENDING—APPLICATION Too LATE.
1n a suit pending at the time of the passage of the act of March 3, 1875, and
thercafter tried in the state court, wherein judgment was rendered and the cause
carried to the supreme court of the state, the application for removal by new
parties defendant comes too late, unless the makmg of the new parties was in
effect the jnstitution of a new suit.

2 SaME—TRUSTEEs oF DEPUNCT RAILROAD A8 PARTIES—TExAS CODE.

Under the provisions of the Revised Code of Texas, if a party holding a deed

" in trust of & railroad company sells out the road-bed, track, franchise, and
chartered powers and privileges of such company, a suit pending against such
company does not thereby abate, and subseguently making the directors of such
defnnct company parties to such suit is merely & continuance of the original
suit, and the application of such directors to remove the cause into the circuit
court, made after two trials and judgments, and two appeals, comes too late.

This cause was removed from the state courts by the defendants.
Motion to remand made by the plaintiff.

E. A. McKinney, for plaintiff.

Alexander & Winter, for defendants.

Parpre, C.J. This suit was instituted in the district court of Me-
Lennan county, of this state, in 1870, by the plaintiff against the Waco
Tap Railroad Company for a breach of contract. Pending the various
proceedings, including two trials and judgments, and two appeals to
the supreme court of the state, the Houston & Texas Central Railroad
Company, holding a deed in trust granted by the Waco Tap Railroad
Company, sold the road out and became the purchaser, all of which
resulted in making the Houston & Texas Central Railroad Company
a party defendant to the original suit. After the last appeal, decided
in 1880 and reported in 54 Tex. 125, resulting in a reversal of a
judgment of the lower court and a remanding of the case, a consol-
idated and amended petition was filed, making John T. Flint and
others, constituting the board of directors of the Waco Tap Railroad
Company at the time of the sale in the, proceedmgs under said trust
deed, parties defendant, and asking against them as trustees for all
the relief that the plaintiff could have demanded from the Waco Tap
Railroad Company had it continued in existence. This last making
of parties was done, and perhaps necessarily so, under the provisions
of sections 4264 and 4265. Rev. Code of Texas, § 4264, provides
that whenever a sale is made of the road-bed, track, franchise, and
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chartered powers and privileges of a railroad company, as provided
by the laws of Texas, (unless other persons are named by some court
or the legislature,) the directors or managers of the sold-out company
at the time of the sale shall be the trustees of the creditors to settle
up the remaining business and affairs of the sold-out company, and
as such trustees may sue and be sued, ete. Section 4265 reads:

¢« No suit pending_fdr or against any 'railroad company at the time that the
sale may be made of its read-bed, track, franchise, and chartered privileges
shall abate, but the same shall be continued in the name of the trustees of
the sold-out company.”

* Citation was issued against the said trustees, who therenpon ap-
peared in the state court and filed petition, affidavit, and bond for
the removal of the cause to this court, on the ground that the case
in}fqued a controversy between citizens of different states, the plain-
tiff being a citizen of the state of New York, and the defendants all
citizens of the state of Texas. The transcript having been filed in
this court, the plaintiff moves to remand the case on several grounds,
only one of which, however, is it necessary to consider. It isobjected
that the petition for the removal came too late. The case was one
pending or instituted at the time of the passage of the act of 1875,
under which the removal was made. It was thereafter tried in the
state court. Judgment was rehdered, and the cause was carried by
appeal to the supreme court of the state. The removal, therefore,
came too late, unless the making of the trustees parties, so as to con-
tinue the suit in the name of the trustees under section 4265, was in
effect the institution of a2 new suit against the defendant trustees so
made parties. It can hardly be denied that the trustees made de-
fendant could not have moved for the removal of the cause before
they were made parties, and if they were entitled to remove the case
they would have, after being cited, up to and during the term at which
the case against them could be first tried (provided it was before the
trial) within which to agsk for the removal. So that if the defendant
trustees had the right to remove the case at all, the removal was not too
late, as it was applied for at the time of entering appearance.

The whole question, then, turns upon the force and effect of said
section 4265 of the Texas Code. We are of the opinion that under
said section and the preceding ones, in relation to the effect of a sale
of the road-bed, track, etc., of a railroad, there was no abatement of
the suit then pending against the Waco Tap Railroad Company by
the sale made to the Houston & Texas Central Railroad Company,
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and therefore there was no revivor even, when the defendant trustees
were made parties, much less the beginning of another or new suif
against any of the defendants. The language of the section 4265 ex-
pressly stipulates that there shall be no abatement of the pending
suit; and, on principle and authority, if there had been an abatement
and a revivor under the statute, no case being make against .the
trustees of the defunct corporation in autre droit, the new parties so
made could not have removed the cause at the stage it had then
reached. Bee Clark v. Matthewson, 12 Pet. 164. The new parties
made in this case stand in the shoes of the defunet company they
represent, and their citizenship is the same. The right to remove the
case apparently existed for the defunet company on the grounds the
trustees claim as making their right to remove the case. Had the
defunct company desired to remove the case to this court, it should
have taken the proper steps after the passage of the act of 1875, and
before or at the term the canse was first ready to be tried in the state
court. Not having taken the proper steps within that time, the right
{0 remove was lost, and the company accepted the jurisdiction of the
state court, beyond their power thereafter to decline it. The trustees
made parties under section 4265, Rev. Code of Texas, have no other
rights than the company had, and they are made parties to continue
the old case without any abatement thereof, not to change the old
cage into the institution of a new suit.

The motion to remand is granted, and the proper order will be en-
tered.

Judge McCorMIcK concurs,

Warnace v. WiLpEr and others.
(Oircuit Court, D. Massachusetts. October 23, 1882.)

1. ARBITRATION BoND—L1ABILITY OF SURETY,

Upon a consideration of the facts of this case, and an examination of a bond
given by defendantsin an arbitration proceeding, it appeared that the questions
considered and passed upon by the arbitrators were properly before them, and
it was held that the fact that the surety did not understand the real purport of
the bond, or that he may have been misled by the belief of the principal as to
certain things, did not relieve him from liability on account of the refusal of the
principal to abide by the award, and that judgment must be rendered in favor
of plaintiff for the penal sum of-the bond, with interest thereon from the date
of the breach thereof. Pub. St. Mass. ¢, 171, § 9.




