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In Perkins v. Stockwell, 181 Mass. 529, the right fo the pine trees
and timber mentioned in the deed was lost by the failure to conform
to the terms of the reservation.

In the deed to the city of Boston the intent is apparent, and it is
clear from the language used that the buildings, as a part of the
estate in esse, are excepted from the grant. They did not pass to
the grantee, but remained the property of the grantor, subject to for-
feiture if not removed before a certain time.

In Sanborn v. Hoyt, 24 Me. 118, where a tract of land was con-
veyed, “excepting and reserving all the buildings on said premises,”
the court held that the land passed to the grantees, but that the
buildings remained the property of the grantors.

Again, the defendants elaim that the rule of damages to be adopted
should be the value of the buildings for the purpose of removal, rather
than their actual value. The plaintiff cites the case of Laurent v.
Chatham Fire Ins. Co. Hall, 41, to the contrary. To our mind the
reasoning of the court in that case is satisfactory and conclusive.
The true measure of damages is the real value of the property, and
not its relative value to the assured; consequently the amount recov-
erable in this case is the real value of the buildings at the time of
the fire, and not their relative value to the assured for the purpose of
removal. '

Motion for a new trial denied.

GaY v. JorLrn.*
(Circutt Court, E. D. Missouri. October 18, 1882.)

1. EvipENXCE—BURDEN oF PRroor,

‘Where, in a suit for rent, the defendant admits the fact of the tenancy at the
rate stated in the petition, the burden of proof is upon him to show that the
rent has been paid.

2. LANDLORD AND TENANT.

In the absence of any agreement, a tenant is not entitled to compensation for

improvements voluntarily placed by him upon the leasehold.
3. PRACTICE-~AMENDMENT OF VERDICT—REV. ST. § 954.

Section 954 of the Revised Statutes of the United States authorizes the
amendment of informal verdicts, so as to make them conform to téchnical re-
quirements. ’ :

Suit for Rent. Motion for new trial.

* Reported by B. F. Rex, Esq., of the St. Louis bar.
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The petition in this case sets out in form. three distinet causes of
action, viz., the balance of rent due for each of three successive years
under a lease from year to year. The answer sets up a counter-elaim
for work done upon the leased property during the period of the ten-
ancy by the lessee, at the lessor’s request.

The case was tried before a jury. During the trial the plaintiff
asked leave to amend by consolidating the three causes into one. The
defendant objected, and the court said that the amendment was un-
necessary, a8 the court would in its charge present the case to the
jury as for the whole amount of rent due. The charge to the jury
was as follows: '

Trear, D. J., (charging jury.) As it is admitted in this case that
the defendant was the tenant of plaintiff at the rate stated, of $650
a year, the burden of proof is upon him to show that the rent has been
paid, or how much has been paid, and also to establish his counter-
claim. It isfor you, in thelight of the evidence that has been given, to
ascertain what amount of rent is still due, if any. Having ascertained
that, proceed to the next inquiry concerning this counter-claim.

Probably it is quite as familiar to you, and possibly more so than
to the court, that what has been done by a tenant in the office of
good husbandry he gets no compensation for against his landlord, be-
cause it is expected that each tenant tilling the land and attending
to it will do whatever is essential to good husbandry.

It is contended, on the part of the defendant here, that there was
an agreement or understanding that either he should have a 10.
years’ leage, or that the landlord, the plaintiff in this case, would
compensgate him for such permanent improvements as he might make,
Now, if such an agreement or understanding existed, and permanent
improvements were made, the party would be entitled to receive
proper compensation therefor.. If there was no understanding of
that nature in regard to it, then any voluntary improvements that be
made he cannot charge against his landlord. Consequently the ques-
tion with regard to the counter-claim is, as has been stated to you,.
was there an agreement or understanding of the nature contended
for by the defendant with regard to any of these improvements, for
which he puts in this counter-claim? Remarking, however, gentle-
men, as it is admitted by the plaintiff, that the item in the counter-
claim of $35 would be allowed under any circumstances, if, after as-
certaining what rent is due, you reject the counter-claim, you will
give the amount thus ascertaind in your verdict for the plaintiff. If
you allow the counter-claim, strike a balance, and if the balance is
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in favor of the plaintiff, give him the balance. If there is'a balance
against him, give the balance in favor of the defendant.
The jury found a verdict in gross for the defendant.

The plaintiff thereupon moved the court to set aside the verdiet and
grant a new trial for the following, amoung other, reasons, viz.:
* (2) Because the court erred in refusing to allow plaintiff to amend his peti-
tion to conform the sum to the proofs in the case, when leave so to do was
asked by plaintiff before the case was submitted to the jury. (3) Because
the coart erred in matter of law i the charge and instructions given to the
jury. (4) Because the court instructed the jury to render their verdict in
gross upon the three causes of action stated in the plaintiff’s petition, together
with six causes of action stated in defendant’s counter-claim. . (5) Because
the verdiet is not responsive to the issues made in the pleadings. (6) Because
the verdict is eontrary to the law and the evidence, and the weight of evidence.
(7) Because the verdict is uncertain, indefinite, and informal, and insufficient
to :ustaln a ]udvment

Opmlon of the Court upon Motxon for a New Trial.

Edward Cunningham, for plaintiff.

Dinning & Byrns, for defendant.

.. Treat, D. J. The petition does not count on a written lease, nor
was such a lease filed with the petition as the statute requires, hence
the trial proceeded as on a verbal lease for $650 per year, which
the answer admitted. - If a written lease contained specific terms or
provisions of which the plaintiff desired to avail himself, these terms
should have been set out or averred and the lease filed.. The answer
and counter-claim informed the plaintiff of the nature of the defense;
showing, if there was a written -lease of whose terms the plaintiff
sought advantage, the necessity of conforming to the statute; other-
wise the proofs would not conform to the pleadings, and the defend-
ant be, at the trial, taken at disadvantage and surprise.

_The petition sets out in form three distinet causes of actlon viz.,
the balance due for rent on each of three successive years. Afterthe
,tri&-ln had  progressed- for some time the plaintiff asked -to amend by
¢onsolidading the three:causes into one, and the court remarked that
guch an amendment was unnecessary, againgt defendant’s objection;
for:in 1ts charge the court would present the case to the jury as lor
the whole amount of rent due. -

The charge was given accordingly, .. The plamtlﬁ‘ therefora, had all,
the Lenefits he sought by his proposed amendment.

It is now objected that the verdict did not. state the ﬁnd‘ng of the
jury separately as'to each of the three causes of action. It is man-
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ifest, especially in connection with the charge, what the jury must
have found with respect thereto, and with respect to the counter-
claim. The defect was one merely of form, and the verdict is amend-
able. The court could then have conformed it to technical require-
ments, and can do so now if necessary. .The statutes of the United
States, and the manyrulings thereunder by the United States supreme
court, sustain this view of the question. Without reviewing the many
decisions, reference is made to the following, which enunciate the
doctrines governing the motion in arrest. Shaw v. Railro:d Co. 101
U. 8. 537; Lincoln v. Iron Co. 108 U. 8. 412; Koon v. Ins Co, 104
U. S. 106; Rev. St. §-954.

-Both motions are overruled.

. NOTE

* AMENDMENTS—IN GENERAL. Section 954 is remedial; and should beliber-
ally construed, (Parks v. Turner, 12 How. 89; Z'obey v. Claflin, 3 Sumn. 879;
tiregy V. Gier, 4 McLean, 308;) but amendinents are not allowed with suach
liberality in penal actions or forfeitures, as in civil actions, (U. 8. v. Batchel-
der, 9 Int, Reév. Rec. 98;) and a criminal information cannot be amended at
the trial in any manner affecting the charge, (Columbia v. Herlihy, 1 McArthur,
466.) The power to amend at cdmmon law was limited to trivial errors, and
¢ould not be exercised after findl judgment, (Smith v. Allyn, 1 Paine, 453;
Nelson v. Barker, 3 McLean, 379;) but this section empowers generally any
United States court to disregard mere defects in form in giving judgment,
except those which the party demurring sets down as thecause of the demur
rer, (Rosenbach v. Dreyfuss, 1 Frp. Rep. 394;} and authorizes the allowanc.-
of amendments during the trial, (Bamberger v. Terry, 1 Morr. Trans, 581.) Ii
embraces every step in the cause down to the judgment. Roach V. Hulings.
16 Pet. 819. Where no local statute or rule of local law is .involved, the
power to amend is the same in attachment suits as in‘others, (Tilton v. Cor-
Jield, 93 U8, 163 ;) and amendments of mere form, not going to the merits,and
fiot of such a character as to prejudice, will not entitle :respondents. to.costs,
(The Edwin Post, 6 FED. REP.-314.) . A defect is formal when a defendant
must of necessity be guilty of a breach of the law, and liable to an action if
the declaration is true. Jacobi v. U. 8. 1 Brock. 520. This section, exdept
the last clanse, relates to defects which are ‘mere matters of form,.and ‘the
last clause embraces matters of substance. Swmith v. 4llyn,. 1, Paine, 153;
The power is confined to process and pleadings, and reachesall defects, but, does
not extend to the judgment, Id. It extends to actions brou«rht by-the Umted
Stutes. Jacobi v, U.-8.-1 Broek. 520, - : ST

" AMEXDMENT OF VERDICT. The words “or course: of pror-eedmo- what—
ever ” arc¢ broad enougl to include vetdicts, (Parks v. Purner; 12 How.:39;) so
if a verdict is general it may be amended So as to ‘apply to the count under
Wwhich the evidence is given, (Matheson v. Grant, 2 How, 2633 Stoekton:v.
Bishop. 't How. 153.)" Leave may'be granted to amend a verdict-in réplevin
after the “jury bad returned and another cause had- been-tried; - -Argueles; ¥,
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Wood, 2 Cranch, G, C. 579. A verdict in assumpsif, “that defendant is
guilty in manner and form as alleged,” is amendable. Lincoln v. Iron Co. 103
U. 5. 412. On.a stipulation that the jury, if the court be not in session when
they agree upon their verdict, may sign, seal, and deliver it to the oflicer in
charge and disperse, the entry of the verdict in proper form is allowed by
this section. XKoon v. Ins. Co. 104 U. S. 106; 8. C. 3 Morr. Trans. 125.
AMENDMENTS AFTER VERDICT. A defective pleading may be cured after
verdict, (Garland v. Davis, 4 How. 131; Clark v. Sohier, 1 Wood. & M. 868;)
and the rule that a defective statement of a good cause of action is cured by
the verdict extends to penal actions, (Smith v. U. 8. 1 Gall. 261.) All circum-
stances mnecessary in form or in substance to make out a cause of action,
though imperfectly stated, must be proved af the trial; hence the defect is
cured by the verdict, (Pearson v. Bank, 1 Pet. 89; Matheson v. Grant, 2
How. 263; Stockton v. Bishop, 4 How. 155; De Solry v. Nicholson, 3 Wall.
420; Corcoran v. Dougherty, 4 Cranch, C. C. 205; Scull v. Higgins, Hemp.
90; Stanley v. Whipple, 2 McLean, 35; Kemble v. Lull, 3 McLean, 272;
Gray v. James, Pet. C. C. 476; Dobson v. Campbell, 1 Sumn. 319;) as an alle-
gation under a videlicet, (Ingle v. Collard, 1 Cranch, C. C, 152; Woodward v.
Brown, 18 Pet. 1;) or the omission to join a party as plaintiff who ought to have
been joined, (Greenleaf v. Schell, 6 Blatchf, 225;) or to give the time when the
injury was done, (Stockton v. Bishop, 4 How. 155;) or toaver the value of the
foreign money in an action on a bill of exchange, (Brown v. Barry, 3 Dall. 265;)
as a declaration in debt is in the debif as well as the detinet, (Id.; Gardner v.
Lindo, 1 Cranch, C. C. 78;) but if it omits to show matters essential to the
jurisdictinn, (Smith v. Allyn, 1 Paine, 486,) or to state a cause of action, it is
not cured by the verdict, (Smith v. Allyn, 1 Paine, 486; Renner v. Bank, 9
Wheat. 581; McDonald v. Hobson, T How. 745; Washington v. Ogden, 1
Black, 450;) or if a libel én rem does not show the commission of an offense.
See The Virgin, Pet. C. C. 7. * An alternative allegation in an action of debt
" for a penalty, can only be objected to by a demurrer, and is cured by a verdict.
Jacobi v. U. 8.1 Brock. 520. An objection that the declaration does not make
profert of letters of administration eannot be taken after verdict. Gardnerv.
Lindo, 1 Cranch, C. C. 78; Matheson v. Grant, 2 How. 263. If a declaration
merely assigns the non-payment of the penal sum on a bond, an omission to
assign a special breaech of the condition, in a replication to a plea of perform-
ance, is eured by a verdict. Minor v. Mechanics’ Bank,1 Pet. 46. A verdict
will cure a discontinuance caused by the failure of the executor to appear
within the proper time after suggestion .of the death of the plaintiff. Brent
v. Coyle, 2 Cranch, C. C. 287. An allegation under a videlicit may be
disregarded. If the breach alleged is not a breach of the covenant, error
is not cured by verdict. Ingle v. Collard, 1 Cranch, C. C. 152. A plea
of non assumpsit, in an action on the case, is not cured by a verdict. Gar-
land v. Davis, 4 How. 131. Where two pleas present substantially the same
issue, the fact that an immaterial issue is joined on the replication to one plea
is no reason for arresting a judgment and awarding a repleader, (Erskine v.
Horpbach, 14 Wall. 613; Pegram v. U, 8. 1 Brock. 261;) so if plaintiff replies
to only one, (Laber v. Cooper, 7 Wall. 565.) Although a decision sustaining
ademurrer to a plea is erroneous, yet if the defense can be presented under
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another plea filed, the judgment will be good. Junciion R. Co.v. Bank, 12
Wall. 226. Where there is a-defect in a pleading, yet if the issue be such as
required proof of the facts so defectively stated or omitted, and without which
it is not to be presumed the judge would have directed a verdict, such defect is
cured. Lincoln Township v. Cambrie Iron Co, 2 Morr. Trans, 563.

JUupaMENTS AND DECREES. All judgments, decrees, or orders are under
control of the court which pronounces them during the term at’ which
they are rendered, and may be set aside, vacated, or modified. Bronson v.
Schulten, 3 Morr. Trans. 500. But amendments to judgments or decrées can
not be made except as to formal defects, (Allérs v. Whitney, 1 Story, 810 1)
where the entry was erroneously made, (U. 8. v. Benneft, Hoff. 281;) or where
there is a verbal mistake of the clerk in using a superfluity of words in en-
tering judgment, (Shaw v. Railroad Co. 101 U. 8. 557;) or where by a mis-
prision of the clerk the judgment had not been entered according to the dec-
laration,( Woodward v. Brown, 18 Pet. 1;) or where the clerk had omitted to
enter judgment allowing interest, (Bank v. Wistar, 3 Pet. 431;) or it a judg-
ment by confession is entered without declaration or rule to plead, (4ult v.
‘Blliott, 2 Cranch. C. C.372;) or if made by only one of several joint defendants,
(Hyler v, Hyatt, 1d. 633; Newton v. Weaver, 1d. 685; see Ringgold v. El-
liott, 1d. 462;) or if entered in a wrong case, (Pierce v.Turner,1 Cranch,C.C.
433;) or if made by an attorney by mistake,(Bank v. McKinney, 8 Crd.uch C.
C.173.) A judgment may be amended by stmkmg out a part which thé court
has no authority to make, (The Hiram Wood, 6 Chi. Leg. News, 135;) or whereit
was entered by mistake,(U. 8. v. Fearson, 5 Cranch, C.:C, 95,) any clerical error
roay be corrected after thelapse of the term,(Scoti v, Blaine, Bald. 287; Brush
v. Robbins, 3 McLean, 486;) as by making it payable in gold or silver coin,
(Cheang Keev. U. 8.3 Wall. 820.) ~ A judgment or decree cannot be stricken out
after the lapse of the term at which it is rendered, (B ‘ush v. Robbins, 3 Me-
Lean, 486; Wood v. Luse, 4 McLean, '254; Scott v, Blame, Bald. 287;) butif
irregularly entered it may be set aside, (Union Bank v. Crittenden, 2 Cranch,
C. C. 238;) or for a mistake in the assessment of damages,(Crooks v. Mazwell,
6 Blatchf, 468;) or if considered as a nullity, (Wood v. Luse, 4 McLean, 254;
Harris v. Hardeman, 14 How. 334) Though the court cannot change the es-
sential parts of a decree after the term at which it is entered, yet it may sub-
sequently amend the decree as to the mode of execution, manner of sale, time
of publication, and distribution of proceeds, (T'wrner v. I, B.& W. R. Co. 8
Biss. 380;) but an-interlocutory decree is always open to amendment and cor-
rection, (De Floven v. Reynolds, 8 FED, ReP. 434.)—{ED.
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PuELAN 9. O’BRiex.*
(Oéreuit Court, B. D. Missouri. October 4, 1882.)

1. BANKRUPTCY—LIMITATION OF ACTION—REV. ST, § 5057.

‘Where a deed of trust upon real estate, executed by A. tosecure certain promis-

sory notes, was foreclosed by B., who, as assignee in bankruptcy of the estate of

- C., held one of said notes, and all parties in interest weré present or represented

at the sale under said deed, and B., with the sanction of the court by which he

had been appointed, became the purchaser for the benefit of C.’s estate, and

with the knowledge of A. paid the holders of the other notes their pro rats of

the purchase money, keld, that proceedings instituted by A. against B. more

than two years after the date of said sale, to set it aside, were barrced by the lim-
itations of the bankrupt act.

2. SaAME—ESTOPPEL. :

Held, also, that the fact that B. represented to C. after the purchase that he
would permit her to redeem the land upon payment of the debt, but without
fixing any time for redempuon, did not eatop him from setmnv up the statute
of limitations,

In Equ1t5

Appeal from the United States district court, sitting as a- court in
bankruptey.

For statement of facts and report of the opinion:of the distriet
court see 12 Fep. Rer. 428.

Donovan & Conroy, for complainant in cross-bill.

Walker & Walker, contra.

McCrary, C. J. .The respondent, Elizabeth O’Brien, brought a suit
in equity in one of the state courts of this state to set aside a sale of
certain lands to the complainant as assignee in bankruptey of the
Central Savings Bank, which sale was made under a deed of trust
given by her to secure certain debts, including one due to the bank-
rupt. Thecomplainant filed his original bill herein to enjoin the pro-
ccedings in the state court, and a preliminary injunction was issued.
Thereupon respondent filed her cross-bill herein, renewing substan-
tially her suit as originally brought in the state court.

One defense to the cross-bill is that the cause of action therein set
forth was barred by the provision of section 5057 of the Revised Stat-
utes of the United States, which provides that “No suit, either at law or
in equity, shall be maintained in any court between an assignee in
bankruptey and a person claiming an adverse interest touching any
property or rights of property transferable to or vested in such as-

xReported by B. F. Rex, Esq., of the 3t. Louis bar.



