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Busue v. Unitep STATES.
(Cireuit Court, D. Oregon. October 2, 1882.)

1. BiLt oF ReviEw,
A bill of review is a proceeding in the nature of a writ of error, and it may
be hrought to modify or reverse a decree given in a suit in equity in favor
of the United State for errors apparent upon the face thereof.

2. SAME—SERVICE OF SUBP®NA IN,
Upon a bill of review to correct & decree given in favor of the United Statcs,
the subpwena to appear and answer may be served on the district attorney.

3. Qur TAM ACTION UNDER SECTIONS 3490-3493 oF THE REVISED STATUTES.

In an action brought by an informer upon soctions 3490-3493 of -the Revised
Statutes, to recover damages and forfeitures for collecting false claims from
the treasury, the person who sues represents the United States therein, and
also in all suits and proceedings brought or taken in aid of an execution, or to
enforce the judgiment therein, and is entitled to control the same.

Bill of Review.

George H, Williams, for plaintiffs.

James F. Watson, for defendant.

Deapy, D. J. On August 1, 1882, the plaintiffs filed in this eourt
a bill of review, to procure, as to them, the modification of a final
decree of this. court, given in the case No. 356 of the United Statesv.
William C, Griswold and others, including said plaintiffs, and signed
and enrolled on August 12, 1881, for error apparent upon the face
thereof. The bill of review states that on Jannary 29, 1880, the
amended bill was filed by the United States in the original suit, and
sets it forth in full. From this, among other things, it appears that
on May 27, 1877, the United States, by B. F. Dowell, informant,
brought an action against W. C. Griswold, under sections 8490 and
5438 of the Revised Statutes, to recover certain damages and forfeit-
ures for knowingly collecting from the treasury of the United States,
on January 11, 1879, false claims to the amount of $17,000, in which,
on July 30, 1879, the plaintiff obtained judgment for $35,228, and
costs and disbursements amounting to $2,821.60; that said Gris-
wold, at the date of such judgment, was the owner of certain real
property situated in Salem, Oregon, including the west half of lots
1, 2, 3, and 4, of block 73, and lot 8, in block 10, which had been ille-
gally sold and purchased by the plaintiffs herein, upon certain judg-
ments held by them against said Griswold, contrary to the priority
of the United States, and asked to have said proceedings set aside
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and the property sold, and the proceeds applied upon the aforesaid
judgment of the United States v. Griswold.

By the final decree it was provided, so far as the plaintiffs herein
are concerned, that the property aforesaid should besold by the mas-
ter of this court, and the proceeds applied, first, to the satisfaction of
the plaintiffs’ liens thereon, and the remainder, if any, upon the
judgment of the United States. In the bill of review it is a]leged
that the United States had no right to priority of payment out of
this property, and therefore the decree, so far as it provides for its
sale and the disposition of the proceeds is erroneous. On August
2d, the subpcena issued upon the bill of review was served on Mr.
James F. Watson, the United States district attorney, together with
a copy of the bill, and a notice from the plaintiffs to the effect that
the bill had been filed for the purpose, so far as they are concerned,
of procuring a reversal of the decree of August 12, 1881, and requir-
ing him “to appear and answer said bill on the first Monday in Sep-
tember, 1882, or judgment thereon will be taken for the want of an
answer.,” On September 4th the district attorney filed a motion to
dismiss the bill for the reasons following: (1) That the United States
“eannot be sued herein without its consent,” and that it has not nor
does not consent “to be made_a party herein;” (2) no process has or
can be served on the United States by which it has been or can be
“brought as a defendant into this court;” and (3) this court neither
has nor can acquire “jurisdiction over the United States herein.”
The motion o dismiss has been argued by counsel without any ques-
tion being raised as to this mode of making the objection to the ju-
risdiction of the court.

It is well understood that the United States cannot be sued unless
with its own consent, and that it has not given such consent except
in a few instances, of which this is not one. U. S. v. Eckford, 6
Wall. 487. But an auxiliary or supplemental proceeding against the
United States, growing out of an action instituted by it, is not gen-
erally considered a suit against the United States in that sense.
Therefore a writ of error to reverse a judgment obtained by the United
States may be sued out and prosecuted by the defendant therein.
The proceeding by this writ, though technically a new action brought
10 set aside the judgment in the old one, and it may be to recover
what was lost by it, is nevertheless regarded from this stand-point as
one in which the United States is not thereby brought into court to
answer the claim of the plaintiff in error without its consent, but
vather one by which it is continued in court for the purpose of con-
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testing the allegations of - error in an action voluntarily instituted
there by itself. Now, a bill of review, particularly as in this case,
when it is brought for error in law apparent upon the face of the de-
cree, is in the nature of a writ of error. Story, Eq. PL.'§ 403
et seq. Indeed, the former has the same scope and purpose in a
suit in equity that the latter has in an action at law,—“to procure an
examination and alteration on a reversal of a decree made upon a
formal bill” between the same parties. Id. § 403. No case has
been cited by counsel in which this question has been directly con-
sidered.

U. 8. v. Atherton, 102 U. S. 872, was a suit to set aside a decree
of the distriet court of California confirming a claim, under the act,
for the settlement of private land claims in that state. But this
decree was given upon a bill of review brought by the grantee of the
claimant against the United State four years after the court had, by
a former and first decree, rejected the claim. No question seems to
have been made a8 to the jurisdiction of the distriet court to give a
decree upon a bill of review against the United States, and Mr. Jus-
tice Miller, in the consideration of the case, said: “It is not denied
by counsel, nor can it well be doubted, that the distriet court had juris-
diction, by bill of review, to set aside and correct the former decres.”

In the cases of the U. S. v. McLemore, 4 How. 287, and Hill v. U.
S. 9 How. 386, it was held that the defendant, in a judgment obtained
by the United States, could not maintain a suit to enjoin the latter
from enforcing the same, upon the ground that the United States
could not be sued without its consent. But in the subsequent case
of Freeman v. Howe, 2 How. 460, it was held that “a bill filed on the
equity side of the court to restrain or regulate judgments or suits at
law in the same court, and thereby prevent injustice or an inequita-
ble advantage under mesne or final process, is not an original suit, but
auxilary and dependent, supplementary merely to the original suit
out of which it had arisen, and is maintained without reference to
the citizenship or residence of the parties.”

This statement of the law seems to be in conflict with the ruling in
the cases of the U. S. v. Lemore and Hill v. U. S. supra; for if the
court has jurisdiction of such auxiliary suit without reference to the
citizenship or residence of the parties, it must be because, having
acquired jurisdiction of the subject-matter and the parties in the
original suit, it does not thereafter lose it because, at some subsequent
stage of the litigation before if, the exigency of its legal procedure
requires the parties to change position as plaintiff and defendant.
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And with like reason, if the court acquires jurisdiction in an action
in which the United States is plaintiff, it must retain that jurisdie-
tion so long as the litigation may properly be continued before it
according to the usnal course of procedure therein. True, the United
States is a sovereign and cannot be sued in its own courts without
its consent, but when it elects to go into court as a suitor, it must
submit to the usual course of procedure therein; at least, so far as
may be necessary to enable the defendant to maintain his rights.

A bill of review is an established mode of proceeding in a court of
equity by which the defendant may have a decree given against him
reviewed for errors upon its face by the court that pronounced it. It
is only a more formal mode of rehearing the case, and is an incident
of the original suit. When called upon to answer such a bill the
United States is not sued in any proper sense of the term, but only
to show why a decree which it has obtained against the plaintiff, that
is alleged to be erroneous and unjust, shall not be modified or re-
versed. My conclusion is that the plaintiffs may maintain this bill
to review the decree against them, and the next question is, how shall
the United States be served with the subpcena or notified of the pro-
ceeding? Being a body politic, service must be ‘made upon some
natural person for it. In the absence of any statute upon the sub.
ject, all considerations of fitness and convenience point to the district
attorney as the proper person.

In Conkling’s Treatise, 687, it is stated that in the case of a writ
of error against the United States, the citation must be served upon

“the district attorney, for the time being, of the dlstrlct in which the
. judgment was rendered.”

In U. 8. v. McLemore and Hill v. U, 8. supra, the district attorney
appeared and answered, but whether in obedience to a subpeena or
notice, does not appear.’

In the English chancery, in the case of a bill o stay of proceedlngs
at law or a cross-bill, if the plaintiff in the action at law or the orig-
inal bill was “abroad”-—beyond seas—the practice was, upon motion
of *he plaintiff, to order service of the subpcena to be made upon the
attorney for his absent client. 1 Smith, Ch. 116, 605. And, ex neces-
sitate rei, the same practice prevails in the national eourts when the
p-aintiff in the action at law or the original bill is a non-resident of
the state where the court is held and cannot be served personally
therein., Conk. Treat. 181; Segee v. Thomas, 8 Blatehf. C. C. 15;
Kaimm v, Stark, 1 Sawy. 530, and cases there eited.

. .But. when the United States is the party to be served, it being
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known thatb it cannot be served personally at any place, I think the
process may be served on its attorney at once, without any previous
direction from the court. My conclusion is that the service of the
subpena to appear and answer upon the attorney for the United
States 1s proper and sufficient.

A question was made in the course of the argument as o who is
the attorney of the United States in this case. The judgment in the
action at law to recover the damages and forfeiture under sections
8490-3493 of the Revised Statutes is the foundation of thislitigation.
That action was brought by B. F. Dowell in the name of the United
States, as well as for himself as it, and at his own expense. The
statute authorizing him to bring it gave him the sole control of it, ex-
cept that he could not dismiss it without the consent of the judge and
the district attorney. In effect, this made him the representative of
the United States, so far as that litigation is concerned. The subse-
quent suit in equity to subject certain property of the defendant in
that action to the satisfaction of the judgment therein, was an in-
cident of such action. It was brought in the name of the United
States, apparently by the district attorney,—at least, the bill is signed
by him as such,—and it is not alleged therein that B. F. Dowell sues
for himself and the United States, or in anywise. The bill is also
signed by Dowell, as solicitor for the United States.

Both Dowell and the United States are interested in the judgment
obtained in the action at law—one-half the principal and all the costs
belonging to the former. He also has the right, I think, to institute
and control all proper suits and proceelings in the name of the
United States to enforce such ju.lgment for their joint benefit. His
signature to the bill, as solicitor, is an assertion that he is acting as
attorney for the United States in the premises; but being there in
company with, if not in subordination to that of the district attorney,
may be construed to bs an admisgion that he consents to the United
States condugting or joining in the conduet of tha suit by its ordinary
attorncy—the attorney for the district of Oregon. Upon this theory
of the case the Uniied States has two attorneys in the suit, wherein
the decree is sough: to ba reviewed by this bill—the ordinary one and
a special one; and it may be that both ought to be served with the
shbpgn&. But! as the district attorney must have come into the case
w.th the consent of, if not at the solicitation of, Dowell, I think he
my be considered, for the time being, as the attomey for. both
Dowell and the United States. = .

: The motion to dismiss is not a.llowed
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UNITED StATES v. HUFF.
(Circuit Court, W, D. Tennesses. October 2, 1882.)

1. CeriMinaL Law—RevoLr oN S8rEAM-BoAT—MATE—CREW—REV. ST, §§ 5359,
5360,

A statute punishing ““any one of the erew of an American vessel ” for mak-
ing revolt, or endeavoring to make revolt, on board, within the admiralty and
maritime jurisdiction of the United States, embraces the mate¢ and all other
officers inferior to the master.

2, BaMc—MaT®E DISRATED OR DISCHARGED,

Nor will the fact that the master displaces the mate from his position on the
boat and discharges him, release the latter from the operation of these statutes
while he remains on board, and certainly not while he isacting, or claiming to
act, as an officer. Every member of the crew, while on board, is bound to
ohedience and subordination to all proper control and discipline,

8. SAMe—CONSTRUCTION OF STATUTES — AgT APrRIL 30, 1790, ¢§ 8, 12—Acr
MarcH 3, 1835.
The act of March 3, 1835, carried into the Revised Statutes as sections 5359-
60, enlarges the original act of April 30, 1790, by adding distinct offenses to the
t‘endeavor to make & revolt’’ contained in it. ‘

4. SAME—REVOLT—ENDEAVOR TO MARE REVOLT—DISOBEDIENCE— RESISTANCE.
These statutes do not include every case of simple passive dissbedience of the
master’s orders on the part of one of the crew, not participated in by others;
but do embrace every case of resistance to the free and lawful exercise of the
master’s authority, when accompanied by force, fraud, intimidation, violence,
a conspiracy among the crew, or concerted action in such resistance or diso-
bedience by one of them,

5. SAME—UNLAWFUL CONFINEMENT OF MASTER.

An unlawful confinement of the master, under gection 5359, is not restricted
to a physical confinement of his person. If the master is prevented or re-
strained by force, intimidation, or threats of bodily injury from the free use of
every part of the vessel in the performance of his functions as master, it is a
confinement within the meaning of this statute.

Criminal Informations.

Two informations were filed against this defendant by the district
attorney after a preliminary examination before one of the commis-
sioners of this court. The first is drawn under section 5359 of the
Revised Statutes, and contains four counts, in substance as follows:
That the defendant on, ete., at, ete., “did endeavor to make a revolt
on board the steam-boat Henry Lourey, whereof one John H. Long

- was then and there master, by then and there resisting the said mas-
ter in the free and lawful exercise of his authority and command on
board,” the defendant at the time being mate of the boat. The second
count differs from the first only in charging an “endeavor to make a
mutiny on board” instead of a revolt. By the third count it is charged



