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city, and desirous of temporarily visiting British Columbia or Mexico,
is to be refused, as it seems he must be, a certificate by the custom-
house authorities, under section 4, on the ground that he is not a
laborer, and on his return, after a few weeks’ absence, is to be pro-
hibited from landing on the ground that he has no certificate of
identification issued by the Chinese government under section 6; if,
in these and similar cases, the operation of law is found to work
manifest injustice, oppression, and absurdity,—its repeal cannot long
e averted.

I am satisfied that the friends of this law do it the best service by
giving to it a reasonable and just construction, conformable to its spirit
and intent, and the solemn pledges of the treaty, a.nd not one calcu-
lated to bring it into odium and disrepute. ‘

See In re QYuong Woo, ante, 229; In re Ah Smy, ante, "86 In re Ah
T'ie, unte, 291, anu note.

Unirep STatEs v. HUNNEWELL.
(Curcust Court, D. Massachusctts. UOctober 18, 1882.)

1. LEgacy Dury—Acr oF CoNGRESS CONSTRUED.

Under the provisions of sections 124 and 125 of the act of -congress passed
June 30, 1864, .. 255, the legacy duty imposed thercby is made payable un the
estates of those persons only whose dom.c.le at the time of their death isin the
United States.

2. DISTRIBUTION OF EsTATE—LAWS OF DnMICILE TO GOVERN,

The act of congress does not make the duty payable when ¢ the person pos-
sessed of such property”’ dies testate, if it would not be payable if such person
died intestate; and if a woman dies intestate her heir takes a distributive share
by the intestate laws of the place of domicile of his mother at the time of her
death.

The United States Attorney, for plaintiff.

George H. Gordon, for defendant,.

Before Gray and LoweLy, JJ.

Gray, Justice. This is an action to recover the amount of a legacy
duty upon American securities given by the will of the Marchioness
de la Valette, who was at the time of her death, in 1869, a citizen of
and residing in France, to her son, then and ever since also a resident
of France. Her will was executed in conformity with the law of
France, and was duly proved there. A copy thereof was filed in the
probate office of the county of Suffolk and commonwealth of Massa-~
chusetts; and the defendant, a citizen of Boston, was appointed by




618 FEDERAL REPORTER.

the probate court of that county executor in this commonwealth, and
accepted the trust, and as such executor, in the course of the same
year, transferred to the son of the testatrix the securities in question,
of which but a small part represented property situated in this com-
monwealth. The question presented by the statement of facts upon
which the case has been submitted to our determination is whether
this legacy is subject to a duty under the act of congress of June 30,
1864, ¢. 255, §§ 124, 125.

The cases cited at the bar exhibit some difference of opinion upon
similar gquestions. In Great Britain it has been determined upon
much consideration by the highest authority that an act of parlia-
ment imposing a legacy duty does not apply to property of a person
whose domicile at the time of his death is not within the realm.
Thomson v. Advo. Gen. 12 Clark & F. 1; 8. C. 4 Bell, 1. In the
courts of North Carolina and of Missouri, on the other hand, it has
been held that all personal property within the state is liable to such
a duty, whether the owner’s domicile at the time of his death is
within or without the state. Alvany v. Powell, 2 Jones, Eq. 51; State
v. St. Louis County Court, 47 Mo. 594.

But congress, in the act of 1864, has made its intention clear that
the legacy duty should be payable on the estates of those persons
only whose domicile at the time of their death is within the United
States. Section 124 imposes a duty on legacies or distributive shares
arising from personal property “passing from any person possessed
of such property, either by will, or by the intestate laws of any state
or territory;” it does not make the duty payable when “the person

, possessed of such property” dies testate, if it would not be payable

if such person died intestate; and if Madame de la Valette had died
intestate, her son would not have taken a distributive share “by the
intestate laws of any state or territory,” but, if at all, by the law of
France, the domicile of his mother at the time of her death. And
section 125, by requiring the executor or administrator to pay the
amount of this duty “to the collector or deputy collector of the dis-
trict of which the deceased person was a resident,” leads to the same
conelusion.
Judgment for the defendant.

NOTE.

SuccessioN Tax. The ¢“succession tax” imposed by the acts of June 30,
1864, and July 13, 1866, on every “ devolution of title to real estate,” was not
a “direct tax” within the meaning of the constitution, but an «impost’ or
“excise,” and was constitutional and valid, So a devise of an equitable inter-
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est in real estate 1n which personal property had been investéd by the trustee
with the assent of the devisor before making his will, was a ‘“devolution of
the real estate,” within the meaning of the act of June 380, 1864, and July
13, 1866, and the devisee is liable to the “succession tax” imposed thereby in
respect of it, if he has received its value, although in proceedings for partition
lie has had assigned to him only personal property. “Successor” is employed
in the act as the correlative of predecessor. The subject-matter of the assess-
ment is the devolution of the estate, or the right to become beneficially enti-
tled to the same, or the income thereof, in possession or expectancy, under the
circumstances and conditions specified in the other parts of the sections.
Such a tax is neither a tax on land nor a capitation exaction.(¢) A tax on
collateral inheritances is not a tax on property, but on the privilege of suc-
ceeding to the inheritance.() An inheritance may be taxed as a privilege,
although the property may also be taxed.(c) Such duties are a charge upon
the income of the cestui que trust under a will made before the passage of the
statute, which bequeaths a fund to trustees «to receive and collect the income
and produce thereof, and after deducting all needful and proper costs, ete.,
to pay the residue of said income” to the beneficiary.(d) The act of 1862,
so far as it imposes a tax in personum, imposes it on the executor or trustee,
and pot on the legatee or cestui que trust, and no suit in personam can be
maintained against the legatee.(¢)

DEvVISE—REMAINDER OvER. On the first day of October, 1870, the legacy
and succession tax was repealed, saving, by a proviso, all provisions for levy-
ing and collecting taxes properly assessed, or liable to be assessed, the right to
which had already accrued, or which hereafter may accrue, or where the right
had become absolute.(f) Where property was devised before the act to one
for life, remainder to another, and the tenant for life died after the act, the tax
accrued on the interest of the remainder man at that time, as there is then a
succession or devolution of thetitle.(¢) A., who died inOctober, 1846, devised
his real estate to his daughter for life, remainder to her son, should he survive
her. She died in September, 1865. Held, that the tax was properly assessed. (%)
A., who died December 4, 1367, devised his real estate to his widow for her
life, with remainder over to B. She died June 17, 1872, when B. entered.
Held, that an internal-revenue tax could not be legally assessed May 15, 1873,
on B.’s succession.(?) It is not within the saving clause of the act of 1870,
repealing the tax, although as to the remainder man it is not payable till the
death of the life tenant.(j) A.died,leaving all his estate by will to an illegit-
imate and only child, who was legitimized after A.’s death by an act of the
legislature. There were numerous collateral heirs. Held, that the state was
entitled to a collateral inheritance tax out of the estate, as this right had

Int. Rev, Rec. 268. But see May v. Slack, 16 Int.

(@) Scholey v. Rew, 23 Wall. 331.

(b) Eyre v. Jucob, 14 Grat, 422. See Willlam’s
Case, 3 Bland, Ch. 186; Tyson v. State, 28 Md.
677.

(¢) Eyre v, Jucob, 14 Grat, 422,

(2) Sohter v, Eldredge, 103 Mass. 345.

(e) U. 8. v. Allen, 9 Ben. 154; 8. C.23 Int. Rev.
Rec. 192,

(/) Mason v, Clapp, 1 Holmes, 417; 8. C. 21

Rev, Rec, 134,

(&) Blake v. McCartney, 4 Cliff, 101 8.C. 10
Int. Rev. Rec. 131,

(O] Wright v. Blakeslee, 101 U, 8. 174.

(#) Clapp v. Mason, 94 U, 8,5893 8. C. 23 Inz.
Rev. Rec. 144, *

() Clapp v. Mason, 94 U. 8. 589; 8, C. 23 Int.
Rev. Rec, 144; Brune v. Smith, 13 Iut Rev. Rec.
B4; U.8. v. N. Y. Life & T, Co. 9 Ben. 413.
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vested on A.'s death, and before his child’s rights were established.(k) Tes-
tator died in 1807, having by deed of settlement conveyed to his daughter cer-
tain real estate for life, and to her descen:lants in remainder. The daughter
aceelerated the succession by an amicable agreement in the state court by
which she received absolutely one-sixth of the value of the pr operLy and the
remainder men five-sixths, a succession tax was properly assessed.(7)
Devises IN TrusT., Property devised to trustecs to pay to the testator’s
grandchildren, so much of the income thereof as they in their diseretion deem
necessary, and at the expiration of a certain number of years to pay over the
trust funds and profits to testator’s heirs at law, is an accumulating fund in
the hands of individuals for the future benefit of heirs, and under the Massa-
chusetts statute, is taxable only to the heirs at law, and not to the trustees.(m)
Land was devised to plaintiff to manage and pay taxes till sold, and on
its sale, after deducting expenses and paying certuin legacies, to pay the resi-
due to defendant, Defendant executed a quitclaim deed of the lands to the
heirs of testator, Held, that the devise gave to plaintiff the legal estate, sub-
ject to the right of defendant to enforce performance of the trust, and that
the quitclaim deed eonferred no title; and that the plaintiit had no cause of
aciion against the defendant, even if he had paid to the grantees the proceeds
without deducting the tax.(n) A testator devised property in trust for his
daughter for life, and after her death in trust for the use of such persons as
she should appoint. The daughter devised the property to her brothers and
sisters. Held, that the property passed to them by the will of their father,
and was not liable to taxation under the act of Pennsylvania taxing collateral
inheritances.(o) A testator devised his whole estate to executors in trust for
legatees and devisees. The widow refused to tuke under the will, but subse-
quently, by an arrangenent with the executors, approved by the orphans’ court,
accepted $30,000, which wasless than her share of the estate, and relinquished
her claim to the residue. Held, that she took this sum under her paramount
title as widow, and not as a payment out of the fund bequeathed to the exe-
cubors in trust; and that it was not subject to the collateral inheritance tax.( p)
Lrcacy Tax. Personalty received by a distributee in the state from the
estate of one residing abroad, is taxable in the state under a statute taxing
property distributed “to or among the next of kin” of an intestaie.(g) Money
received by claimants under a will, in virtue of a compromise contract with
she executor, is not a legacy or distributive share such as was liable to tax
under the internal-revenue laws.(r) Bequests to colleges, efc., are taxable
under the general statute taxing bequests, though after being regeived they
would be exempt under a general provision exempting the property of such
institutions.(s) A tax on legaeies to aliens is not a tax on comimerce, nor is
it an infraction of the constitutional powers of congress.(f) A lefmcy paya-
ble in cash,from a fund to be raised by the sale of lands, is not subject to the

(k) (‘albrmh v. Com 14 Pa. St. 268, o (p) Commonwealth’s Appeal, 34 Pa. St. 201
(2) Brune v. Smith, 13 Int, Rev. Rec, 54, {7) Alvany v. Powell, 2 Jones, Eq. 51,

() Hathawuy v. Fish, 13 Allen, 67.’ ' (r) Page v. Rives, 1 Hughes, 207,

(n) Davall v. English Evang, & Chareh, 63 N (+) Barringer v. Cowen, 2 Jones, Eq. _436.

. B0, : ) " (£) Muger v. Grima, 8 How. 490,
(p) Qom v lehams, 13 Pa, St. 29 i
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tax or duty imposed upon legacies-arising from personal property. In limit-
ing the scope of the law to legactes arising from personal property it was in-
tended to exempt such as were payable from the proceeds of real estate.(v)
Where a testator died in 1869, leaving a will making pecuniary legacies aris-
ing out of personal property, but the legatees did not become entitled to the
benefit of the legacies until 1875, the executor became liable at the latter date
to pay the tax, notwithstanding the intervening repealing aect.(v) The tax
on a pecuniary legacy acerues on the death of the testator, though it is not
payable until the legatee becomes entitled to the benefit of the legacy.(w)
A testator who died December 4, 1867, bequeathed certain personal property
to trustees, to be held by them in trust for his widow during her life, and
on her death to his children. She died June 17, 1872. Held, that the legacy
tax upon the property was, without authority of law, assessed in April, 1873,
as no right to the payment thereof had accrued at the date when the act
of July 14, 1870, o 235, (16 St. 256,) repealing the tax, took effect.(xr) M.
died February 1870 testate, and Dbequeathed certain pecuniary lega-
cies. which were paid by his executors in 1871. The act of July, 1870, re-
pealed taxes on legacies on and after October 1, 1870, saving taxes already
accrued. Held, that a tax was properly assessed as “ accrued” upon said leg-
acies under the saving clause contained in section 17 of the act of 1870.(%)

 Wio LiasLE For Tax. The person liable to pay a tax on a “succession” is
the person beneficially interested in the property, and not the trustee or executor
in whom the legal title is vested, or to whom a power in trust is given for.the
benefit of such person.(z) A beneficial interest in possession is a “ succession”
conferred by will, and is subject to a succession tax.(a) An alien, to whom a
devise of an interest in real estate has been made; and who has received its
value in proceedings for partition, is estopped to get up, against a demand for
a succession tax thereon, that Dby the law of the state where the estate is, the
deviseis absolutely null and void.(b) Noone can be compelied to pay ashare of
‘the succession tax due on descent of a tract of land greater than his sharein the
Iand.(¢) The provision thatthe interest of any successor in moneys arising from
the sale of real estate, under any trust, shall be deemed to be a succession charge-
able with quty under the act, and the said duty shall be paid by the trustee, exec-
utor, or other person having control of-the fund, does not apply. to sales in
partition of lands passing by descent, and the sheriff is not such “ other person
having control ” of the funds.(d) Where property was given by will by a wife
to her husband, a succession tax is due, notwithstanding the property was
bought and paid for by the husband and deeded to the wife under anunderstand-
ing that she was to devise the same at her death to her husband.(ef. An estate
lield under an adopting‘act changing the name of the heir, and making her capas
ble of taking, etc., is subject to the collateral inheritance act.(f), An estate pass-
ing to a grandmother, as next ot kin, is subJect to the collateral mherltance

() U.8. v. Watts, 1 Bond, 580, - (z) U.Slv. Tappan, 10 Ben, 284, . .
(v) Hellman v, U. 8, 15 Blatchf. 13; Clapp v. =~ (a) Wright v, Blakeslee, 13 Blatchf, 419,
NMison, 94 U. 8, 5893 S: C. 23 Int. Rev. Rev. 144, (b) Scholey v, Rew, 23 Wall. 831
. (w) Hellman v,/U S. 156 Blatchf, 15. © {r) Wilhelmi v..Wade, 65 Mo, 39, .
“(£) Magon v. Sargent, 104 U. 5.639; 5. C. 23 () Withe mi v. Wade, 65 Mo. 39, ~
Tut. Rev Rec. 165, (¢) Rancom v. U. 8. 8 Reporter, l64

(y) Jay ¥. Slack, 16 Int. Rev. Rec. 134.. - - | (/) Sharp.v. Com. 58 F'a. St. 500:
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tax.(g) .An adopted child is not exempted by the statute from paying the col-

Iateral inheritance tax.(k) Where the United States received a tax of 1 per
cent. on the clear value of the estate at the time of the death of the testator
of an estate for life, it satisfies the requirements of the act.(¢) It is in accord-
ance with the principles of natural justice and the spirit of the constitution
that the tax upon such a subject should be regulated in strict proportion to
the value of the benefit which it secures.(j}—[ED.

(g) MeDowell v. Addams, 45 Pa. St. 430. () Eyre v, Jacob, 14 Grat. 429; See Mager v.
(%) Com. v. Nancrede, 32 Pa, St 389. Grima, 3 How. 490; Williams Case, 3 Bland, Ch.
() U.8. v. New York Life Ius. & T. Co. 9 Ben, 186; Tyson v. State, 28 Md. 677,

413; 8. C. 24 Int. Rev. Rec. 118,

In re Wu. H. Buover & Co., Bankrupts.®
(District Court, B. D. Pennsylvania. September 8, 1882.)

BANEKRUPTCY—PARTRERSHIP—GUARANTY BY ONE PARTNER OF FIRM OBLIGATION.

Where, after the failure of a firm, and while they are endeavoring to settle

with their creditors, one partner, at the request of a holder of a firm obligation,

guaranties its payment, such guaranty is without legal effect and does not

entitle the holder to prove against the separate estate of the guarantor upon a
subsequent adjudication of bankruptcy.

Exceptions to report of register disallowing the claim of Ephraim
Knauss against the separate estate of Jesse M. Line, a member of
the firm of W. H. Blumer & Co., bankrupts.

The testimony before the register was to the effect that after the-
firm of W, H. Blumer & Co. had failed, and while they were endeavor-
ing to settle with their creditors, but before any suits had been brought
or the bankruptey proceedings commenced, Mr. Knauss,who was the
holder of a certificate of deposit for $1,575, issuéd by said firm in the
course of their business as bankers, called at the place of business
of the firm, and saw Jesse M. Line, one of the partners, who assured
him that the claims would all be paid. Two days afterwards Knauss
called, with the following guaranty indorsed on the certificate, viz.,
“I guaranty the payment of the within certificate,” and asked Mr.
Line to sign it, which the latter did. Subsequently bankruptey pro-
ceedings were commenced against the firm, under which they were
adjudicated bankrupts. Mr. Knauss then made claim against the
separate estate of Jesse M. Line upon the guaranty. The register
(Edwin T. Chase) was of opinion that there was no consideration for

#Reported by Frank P. Prichard, Esq., of the Philadelphia tar,
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the guaranty, and disallowed the claim. Exceptions were filed to
this ruling.

W. H. Sowden, for exceptant.

John Rupp, for other creditors.
.. Burier, D. J, This exception must be dismisgsed. Mr. Line’s in-
dorsement on the certificate was without any legal effect. If wasin
terms a guaranty of his own debt. As a member of the firm which
issued the certificate, he was liable to be called upon individually to
pay i, and his guaranty was therefore unmeaning. The creditor
obtained no additional obligation whatever, and has no right fo par-
ticipate in the distribution of the debtor’s individual estate at this
time.

In re Wu. H. Bromer & Co., Bankrupts.®
(District Court, B, D. Pennsylvania. Beptember 8, 1882.)

BANRRUPTCY—PRINCIPAL AND SURETY—ACCEPTANCE OF BOND FROM SURETY-—

BETENTION OF CLAIM AGAINST Co-SURETIES. o
The treasurer of a city defaulted, and the city council passed a resolutmn that
the sureties might give their individual bonds, payable in 18 months, for their
pro rata of the halance due, but that the old bond should be retained and re-
main in full force.  Five of the seven sureties gave individual bonds in ac-
cordance with this resolution, each for one-fifth of the debt. The other two
sureties were insolvent, proceedings in bankruptcy having been commenced
against them. Held, that their estates were not released by the acceptance
of the bonds of their co-sureties, and that the city might prove against their

. estates for the whole debt

Exception to report of register allowing a claim of the city of Allen-
town against the separate estates of Jesse M. Line and William
Kern, members of the firm of William H. Blumer & Co., bankrupts.

From the report of the register (Edwin T. Chase, Esq. ) it appeared
that Jesse M. Line and William Kern, with five others, had become
sureties to the city of Allenfown upon the official bond of one Jacob
A. Blumer, treasurer, who afterwards defaulted, leaving a deficiency
of $9,357.30 to be paid by his sureties. Afterwards the city coun-
cils passed a resolution reciting the concurrence of the cityin a prop-
osition of the bondsmen of said Jacob A. Blumer, and d1rect1ng that
said bondsmen should give their individual bonds for their pro rata
of the balance due by said defaulting treasurer, with such bondsmen

#Reported by Frank P, Prichard, Esq., of the Philadelphia bar.




