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You have nothing to do, gentlemen, with the fact that this case has
once been tried in this court, or with what some other jury may have
determined about it. You are to consider it upon the evidence ad-
duced before you upon this trial, and upon the instructions which I
have now given you.

Awgrioan Wine Co. v. Brasaer Bros.
(Cirouit Court, D. Colorade. July 24, 1882.)

L. MATERIAL 1830E—NEW TRIAL.

Where wine was sold to defendants, who were regular wine merchants,
upon representations made by the agent of plaintiffs that such wine had a
large sale in the region covered by defendant’s trade, an issue as to the truth
or falsity of such representations, submitted to a jury upon a suit on an ac-
cepted draft drawn for the first installment of such wine delivered to defend.
ant by plaintiffs, is a material issue, and the submission to.the jury is not
ground for a new trial. ‘

2. SAME—WAIVER— OBJECTION NOT MADE oN Frrsr TrIAL.

Where an issue is tendered as to the quality of the article sold upon the
representation of the agent of the plaintiffs that it was of good quality and
readily salable, and the plaintiffs go to trial upon such issue, and the jury dis-
agree after & jury is impaneled for another trial, although as a matter of law
there may be some doubt as to whether such an issue ought to be submitted to
8 jury upon a question of fraud and deceit in respect to the sale ¢f such article,
the plaintiffs must be held to have waived any right to object to such issue,

8. CoNTrRACT—RESCISSION—CONDITIONS PRECEDENT—PART EXECUTION.

‘Where a contract has been induced by fraud, it is not necessary that the party
seeking to rescind the contract should absolutely tender what he has received
on account of the contract. But it is necessary that he should give notice of his
intention to rescind, that he will not abide by the contract, and it is necessary
that, upon the trial, he should be in a situation t6 put the other party in the
situation in which he was at the time of the discovery of the fraud. That the
contract is partly executed at the time of the discovery of the fraud will not, in‘
itself, prevent a rescission, unless it may be that it has gone so far that the sub-
ject-matter of the contract, or the greater part of it, has disappeared.

¢. BaMe—VERDICT SUSTAINED OX CONDITIONS IMPOSED.

In this case, the jury having found a verdict against the plaintiffs, and in
favor of defendants, allowing them damages for their expenses for freight,
storage, etc., on the wine, it was made a condition of sustaining the verdict
that the amount actually received by defendants from the sale of a part of the
wine be deducted from the amount of such verdict.

Motion for New Trial.

J. W. Hornor and J. A. Bentley, for plaintiff.

Charles & Dillon, for defendants. »

Havrgrr, D. J., (orally.) The American Wine Company, & cor-
poration doing business in Bt. Louis, Missouri, brought suit against
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Brasher: Brothers, a firm of this city, upon an accepted draft of
$1,360. The defendants, in their answer, admitted the execution of
the draft, and averred that it was given upon the sale to them of a
hundred cases of wine. In that sale certain misrepresentations were
made by the agent of the plaintiff as to the quality of the wine, and
the demand for it in this state and in the territory of New Mexico.
The agent of the plaintiff represented that the wine was as good as for-
eign champagnes, which was untrue, and also that it was well known
to the trade of this state and in New Mexico, and that there was a
large trade for the wine in this region of country, and that also was
untrue. A great many matters were set up in the answer relating to
the negotiation between the parties, and correspondence between
them ; what took place between them from time t0 time in reference
to this purchase; and the plaintiff made a motion to strike out some
parts of the answer as irrelevant and immaterial, and that motion
was sustained‘as to all, excepting one clause of the answer, and that
clause reads as follows:

“These defendants aver that, after they recelved the said 100 cases of said
wine, they advertised thesame extensively in the newspapers of the state of Col-
orado, and by circulars and traveling agents, stating that they were the sole and

exclusive ‘agents for the sale of said wine. at great expense, to-wit. the ex-
pense of $600, *

The answer set up that it was a part of the contract between these
parties that the defendants were to make an effort to sell this wine,—
“to push it,” as they expressed it,—and this clause was stating one
of the efforts which they made in fulfillment of their agreement.
The motion was overruled as to that clause, but otherwise sustained,
sg.that all objections which were made to the answer, except as to
this clause which I have mentioned, were sustained. - I state this to
show that the pla,mtlff accepted the issues that were taken as to the
quality of this wine, and as to the trade which existed for it in this
country.. The cause was tried before a jury last year. That jury
disagreed, and were discharged when they found that they were un-
able to agrée. At this term the cduse came on for trial upon the
same issues, nothing bemg said as to their matenahty ;3 but when we
came to the trial, and a jury was impaneled and in the box, objec-
tion was made that the issues were immaterial. Tha,t objection was
overruled, and parties proceeded with their evidence. . The case was
submitted to the jury upon the evidence. They found a verdict for
the defendants, assessing damages against the plaintiff i in the sum of
$393. ' The objection that these issues were not material is renewed
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by motion for a new trial. That is' the matter which we ha.ve under
consideration at this time.

As to the principal question, oné upon which most of the testlmony'
was offered, and which was decisive of the whole matter, I have no
doubt that it was a material issue, to be determined by the jury upon
the trial of the case, whether there was a trade existing in this country
at the time of the sale; whether the agent of the plaintiff represented
that there was such trade. It seems to me there can be no ques-
tion that that was a material matter, and had some influence on the
parties in making the contract. This wine was bought for sale.
Defendants were merchants or traders, and they bought this to.be
sold again, as the agent of the ‘plaintiff well knew; and whether there
was any demand for it in the country was a very material matter for
consideration. In purchasing this quantity of wine (I should have
said that the contract was for a car-load of wine—it was to be deliv-
ered in lots of 100 cases each, and this was the first installment of
the entire quantity,) the defendants were new in the businéss here.
They had recently come here from Canon City, where they had for some
time carried on business, but in a much smaller way than they pro-
posed to conduct it here, and, in their purchase of so large a quantity
of this merchandise, it was certainly an important question for them
what disposition they could make of it; whether they could find sale
for it.

As to the other question, as to the quality of the wine, there is
really very considerable room for-doubt whether, as matter of law, a
man who deals in wine shall be allowed to say that he does not know
its quality, as compared with other wines in the market. ‘It is a
matter which can be tested by the use of the article, and apparently
by a very little use of it. I say, as an original question, that would
be very doubtful; and, upon the evidence here, many witnesses. tes-
tified that this wine was of good quality for American wine; and
others, that it was not. I should say that there is room for doubt
whether it is an issue that ought to be submitted to the j jury upon a
question of fraud and deceit in respect to the sale of the article. But
it must be remembered that the plaintiff accepted this issue without
objection when it was tendered o him. He made no objection what-
ever to that part of the answer; he made objection, as I have stated,
to some other parts—the correspondence between parties—what took
place between them; but as to this' part of the answer he .said
nothing, and accepted it; replied to it.  He not only’ aceepted it




598 - . FEDERAL REPORTER.

then, but throughout one trial, and after we had had a jury to dis-
agree upon the question, which occasioned considerable expense to
the parties and the government in respect to the trial, and up to the
time of another trial, and after the jury was impaneled for another
trial. TUpon that I think if ought fo be said that although it is a
matter of some doubt whether it is a question that ought to be ruled
against the defendants, as matter of law, that the plaintiff has waived
any right it had to raise the question in this form and at this time.
Upon that I have not discovered anything in the authorities or reports
which is directly in point; but there is here something that is said
by the supreme court of Wisconsin in respect to a doubtful averment
in a complaint, (Potter v. Taggart, 11 N. W. Rep. 678:)

“The learned counsel for the respondent insists—=#¢rst, that the complaint
does not show that the appellant was injured by the alleged fraudulenf repre-
sentations and concealment of the respondent, and so fails to state any reason
for a rescission of the contract; and, second, that it fails to show that he has
returned, or offered to return, the note and mortgage to the respondent before
the action was commenced, and in that respect, he fails to show himself in a
position to demand his purchase money back.

“We are inclined to hold that, after answer upon an objection for the first
time to its sufficiency, the complaint is sufficient in both respects. In the case
of Hazleton v. Union Bank, 832 Wis, 8443, Justice Lyon, in delivering the
opinion, says: » '

«<The rule is well settled that a greater latitude of presumption may be
indulged in to sustain a complaint where the objection that it does not state
a cause of action is taken for the first time at the trial, and after an issue of

fact has been taken upon it by answer, than where the same objection is taken
by demurrer,’

“The same rule was stated in Zeefshorn v. Hull, 30 Wis. 162-167; Hamiin

~ v. Haight, 32 Wis. 288-242; Luth. Ev. Church v. Cristzau, 84 Wis. 328; John-

son v. Ashland Lumber Co. 47 Wis. 826; Johannes v. Youngs, 45 Wis. 445
Wittmann v. Watry, Id. 493.

«Under the rule established by the cases cited, we think the complaint suffi-
ciently alleges that the respondent was guilty of making either a fraudulent
representation or a fraudulent concealment of the fact that a part of the prop-
erty described in the mortgage had been released before the date of the sale,
and that such fraud was injurious to the appellant.”

The court then go on to discuss the question of fraud, as alleged.
I think what is said there is applicable to a case of this kind, where
an issue is tendered of a doubiful eharacter, and parties come to say
after trial that there is an immaterial issue.

The more difficult question presented in the case, and which I
believe was. fully presented at this trial, if not at the other, is,
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whether the defendants were in a position to rescind the confract,
and object to the payment of the draft which they gave for the wine
at the time that they attempted to rescind. . They gave notice of their
intention" to rescind the contraect in the last days of October, 1880,
the draft having been drawn on the twenty-ninth day of June. Pre-
cigely when it was accepted does not appear; but fhe notice of their
intention to rescind was given nearly four months after the accept-
ance of the draft, and at that time they had sold some 20 cases of
the wine. In their letter they said nothing about the sale of the 20
cases, stating that they held the wine subject to the order of the
plamtlﬁ Upon the letter it might be assumed that they held all
the wine still in their possession, and were also ready to turn it over
to the plaintiff and resist the payment of the draff, on the ground
that they were misled at the time of making the purchase of plaintiff's
agent in respect to the matters which I have stated. It is contended
that, having sold & part of the wine, they had no right then to rescind
the contract; the situation of the parties was so changed that they
could not put the plaintiff in the condition in which it was at the
time the draft was given, and therefore there could be no rescission
of the contract; that whatever remedy defendants have must be
by way of diminishing the damages in an action for the value of the
wine. And there are many cases which state the proposition in gen:
eral terms, that, in order to rescind, the other party must be put in
the same situation in which he was at the time of entering into the
contract; that the party offering to rescind must restore whatever he
has received under the contract, and if he is not in a situation to do
that, he cannot rescind at all. One case in the seventy-fifth Illinois
reports is very much in point on that subject. Wolf v. Deitzsch, 75
I1l. 206. The defendant there ordered 81 gallons of Affenthaler red
wine, the quality to be good. The price agreed upon was $2.50 per
gallon; the defense set up, that when received, it was not good, but
very sour, and wholly unsalable as wine. Some 20 gallons of the
wine were sold by appellee, and for the value of this the judgment
was for appellants; but for the value of the residue the Jndgment
was against them.

The court go on to discuss the question as to the qua.lity of this
wine, and its condition at the time it was shipped to the defenda.nt
They arrive at the conclusion that the weight of evidence is o the
effect that the wine was according to the contract; in faet) several
witnesses testified that it was of that quality, while the defendant
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himself testified it was not good wine; that it was in bad conditio:
when received. But the conclusion of the court evidently is that the
plaintiffs in the suit complied with their contract. They then go on
to say that— ,

“On appellee’s own evidence, however, the law is against him, and the
instructions ought not to have been given without modification. The doctrine
repeatedly announced by this court is that a party cannot affirm a contract in
part, and rescind it as to the residue. = If' he rescind he must do so in tofo.
He must put the opposite party in as good a condition as he was before the
sale, by a return of the property purchased, unless it is entirely worthless.
And where a vendee has a right to object that goods delivered are different in
quality from those he purchased, he must do.so within a reasonable time, and
before exercising- acts of ownership over them. If, before objecting to their
quality, he exercises any act of ownership over them, as by selling a part,
etc., he cannot aftervmrds repudiate the contract, so as to wholly deteat the
vendor s claim for the price.” -

In that case it is obvious that, from the nature of the objection,
the wine was of inferior quality and in bad condition when received;
that the defendant ought to have discovered it as soon as he opened
_it; and that his act in disposing of some of it affer he must have had
knowledge of its quality, was in affirmance of the contract, so that
the general rule; as stated by the court, was directly applicable to
the facts as presented.

In this I think the facts are somewha,t different. Here the mis-
representation is alleged to ha.ve occurred in respect to the demand
for the wine in Colorado and in New Mezxico, and that is a matter
which could only be determined by experience. Defendants could
not know whether there was a demand for this wine until they should
for some time make some effort to sell. This certainly required some
time.  They could not discover that within a day or week, or per-
haps & month, after they took the wine from the plaintiff. That
point was submitted to the jury directly; they were told that defend-
ants must rescind as soon as they discovered that they had been im-
posed upon, and it was a question for them to consider whether they
had acted in time in this instance. In returning a verdiet for the
defendant, the jury must have decided upon the evidence that the
notice was given in season. In support of the verdiet of the jury,
and to the effect that the plaintiffs were not precluded from rescind-
/ing the contract by having dealt with the wine and having disposed
of some of it, the defendants cite 2 Parsons, Cont. 780. He says
that :—
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* Wkare tho right fo rescind springs from discovered fraud, there is an ex-
ception to the rule. The defrauded party does not lose his right to rescind
because the contract has been partly executed, and the parties cannot be fully
restored to their former position.”

The authorities cited do not bear him out. 1 have examined all
of them. In my judgment none of them support this conclusion.
That is not an extraordinary thing with this author, but it seems that:
some courts have accepted the proposition as stated.

In Hendrickson v. Hendrickson, 51 Iowa, 68, a defendant asked the
court to instruct the jury as follows:

“If you find from the evidence that the defendant, as part of the purchase
price of the team, paid a debt due from the plaintiff, and $58 (dollars) money
due from her husband’s estate, for which the same was liable, then the plain-
tiff cannot rescind the contract and reelaim the property without placing the
defendant in the same position he was before the trade was made, by repay-
ing or offering to repay the money paid out by him, unless the defendant was
guilty of some fraud practiced upon her, and you should find for the defend-
ant; but if you find he practiced fraud, she can recover without tendering
what she received from him,”

The court say that this instruction was supported by Mr. Parsons’
view of the law, and that it ought to have been given. “The fore-
going instruction is in striet accord with this authority. It should,
therefore, have been given.” Whether they would have declared it
to be a correct statement of the law if the instruction had come from
the other side, may be somewhat doubtful. It will be observed that
the defendant was stating the law against himself, and stating it very
strongly, and the court refused to give it as he stated it. The su-
preme court say the court ought to have complied with his request;
but at all events the court seem to have accepted Mr. Parsons’ view
of the law, and gone a little further than he does, for, as the propo-
gition is there given, it is to the effect that one who has been de-
frauded is under no obligation whatever to make restitution of what
he has taken, and Mr. Parsons does not state the proposition so
strongly as that.

In another case, in 32 Vt., the proposition is stated apparently
with some care in this way: “But a defrauded party does not lose
his right to rescind because the contract has been in part executed,
and the parties cannot be fully restored to their former position, but
he must rescind as soon as the circumstances will permit.” Thatis
the proposition as Mr. Parsons states it, I believe.
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In this Wisconsin case, which is a very late one,—decided in March
of this year,—the proposition is stated somewhat differently, and here
the facts were very much controverted. The authorities are exten-
sively reviewed. It is evident that the subject received a good deal of
attention: ‘

¢ The rule as to the rescission of contracts, stated by Leake in his Digest of
the Law of Contracts, is as follows: ¢ The fact that the contract was induced
by frand gives the party defrauded the nght on discovering the fraud, to
elect whether he will continue to treat the contract as binding, or avoid it;
but the contract continues Yalid until he has determined his election by
avoiding it. He must determine his election to rescind by express words to
that effect, or by some unequivocal act under circumstances which render
such words or act binding.’

“ The complaint in this action states that as soon as the appellant ascer-
tained that he had been defranded in the purchase of the note and mortgage,
he immediately went to the respondent, ¢ for the purpose of demanding of
him a return of the $408.91 so paid by the appeliant to the respondent, and
to return to him the said fote and mortgage; but the respondent then and
there refused to do anything in regard to the matter, and then and there
refused, and still does refuse, to return to plaintiff said sum, or any part
thereof.’ It is true, this allegation does not state in express words that the
appellant offered to return the note and mortgage to the respondent; but we
think it is fairly to be inferred, from the language used, that he did make
such offer. He says he went to the respondent for the purpose of making
such offer, and to demand his money back, and that the respondent refused
to do anything in regard to the matter, and ¢ then and there refused, and still
does refuse, to return the money, or any part thereof.” The refusal of the
respondent to do anything about the matter, and to return the money, or any
part thereof, clearly implies that he was requested by the appellant to do
something about it, and to return the money.

« In order o rescind a contract by a purchaser, when a ground for rescission
exists, it is not necessary to make any formal tender of the property held by
the purchaser; it is sufficient to make return of the same, (see Van Trott v.
Wiese, 36 Wis. 439-448; Mann v. Stowell, 8 Pin. 220;) and if the vendor re-
fnges to receive the property back and return the purchase money, or do any-
thing except to keep what he has, no formal tender of the property is neces-
sary. The right of the vendor to have the property formally tendered is
waived by his refusal to accept it in advance.

“In Wright v. Young, 6 Wis. 127, this court say: ¢In this case the appel-
lant has, from the outset, resisted the performance of the contract, and in-
sisted that it was not binding on him. Any tender to him while occupying
this ground of defense would have been an idle ceremony.’

#R0, in the case at bar, the respondent insists that the appellant has no
right to rescind the contract, and refuses to return the purechase money, or
any part thereof. By taking that position he relieves the appellant from
making any formal tender of the note and mortgage. The appellant has
done all that is necessary to maintain his action when he shows that he has
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offered to return what he had received upon:the contract, and that the re-
spondent had refused to receive it and return the purchase money. The fol-
lowing cases hold the same rule: Bank v. Keep, 13 Wis. 209-214; Corbitt v.
8tonemetz, 15 Wis. 186; McWilliams v. Brookem, 39 ‘Wis. 334; Cunningham
v. Brown, 44 Wis. 72.

“If the vendor in such case is ready to rescind on his part, then it becomes
necessary for the purchaser to tender and return to.the vendor all he has
received under the contract. When the vendor refuses to do anything in the
matter, and the vendee brings his action to recover the purchase price, he
must prove on the trial that he is in a condition to restore to the vendor
what he received upon the contract, and should make restoration npon the
trial.”

The principle, I think, of that case, and of the other one in Ver-
mont, and of many cases which I have examined, is that in case of
fraud, where the contract has been induced by fraud, that it is not
necessary that the party seeking to rescind the contract should abso-
lutely tender what he has received on account of the contract. - It is
necessary that he should give notice of his intention to rescind—that
he will not abide by the contract; and it is necessary that upon the
trial he should be in & situation to put the other party in the situa-
tion in which he was at the time of the discovery of the fraud. That
the contraet is partly executed at the time of the discovery of the
fraud will nof in itself prevent a rescission, unless it may be that it
has gone so far that the subject-matter of the contract has disap-
. peared, or the greater part of it. To illustrate that matter: if these
parties had sold all, or nearly all, of the wine, there could be no
question about it; but having sold but a small part, as relates to the
entire quantity which they were to purchase, which was a car load, I
think, by that act, the act being within the contemplation of the par-
ties at the time they made the contract, they will not be precluded
from rescinding it, and the circumstance that, at the time of notify-
ing the plaintiff of their intention to rescind, they did not state to
plaintiff that they had sold a portion of this wine, is not controlling;
they did express the intention fo rescind the contract, and if now
they can put the plaintiff in substantially the position he then held,
I think they ought to be allowed to rescind.

Now, as to the money which was received for this wine, nothing
was said about it at the trial. It was not mentioned to the jury in
the charge which was given then, and it is fair to assume that it
escaped the attention of counsel also; that they were so intent upon
maintaining the principle issue, to recover the full amount of this
draft, they gave no attention o this subject of the sale of the wine.
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If my attention had been called to it, I should have asked the jury to
allow upon the damages which they found for the defendants, if they
found any, the value of this wine; but nothing was said to them upon
the subject, and the presumption is that they made no allowance
whatever for it.

But the matter is not beyond control. If they did not allow for
it, we may do so at this time. The value of that wine can be easily
ascertained, and it is competent now to deduct it from the amount
returned by the jury. The jury have said in their verdict, with more
than usual particularity, “we assess the damages, including freight
and storage, to the amount of $323.” Under the charge which was
given them, as those were the matters submitted to them, and they
were advised with reference to the expenditures of defendants for
advertisements in their effort to sell this wine, that they were so in-
definite, so difficult to be determined, that they could make no account
of them, I have not a doubt that the verdict was for these two items,
the storage and the freight, The freight amounted, I believe, to
gomething like $214. I think the value of the wine which was sold,
to be ascertained, probably, at the rate of $138.60 per case, as that was
the rate at which it was all sold, is to be deducted from the allowance
of the jury,—that is, if the defendants assent to that,—and on that
the motion for new trial will be overruled.

There were some other questions presented, as fhat one Wltness
was absent at the time of the frial, and some other matters which I
do not clearly recall, but I think them unworthy of attention, and have
no disposition to commentupon them, If the defendants will deduct
from the amount bf their damages whatever these 20 cases of wine
come to, I shall be inclined to enter judgment upon the verdiet.

Defendants remitted $272 from the damages returned by the jury,
and judgment was entered on the verdiot.
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CasE or THE CHINESE MERCHANT.
In re Low Yam Cmow.
(Circuit Court, D. California. Beptember 5, 1882.)

1. CHINESE MERCHANT'S CERTIFICATE OF CHINESE (JOVERNMENT.

Chinese merchants who resided, on the passage of the act of congress of May
6, 1882, in other countries than China, on arriving on a vessel in a port of the
United Btates are not required by said act to produce certificates of the Chi-
nese government establishing their character as merchants as & condition of
their being allowed to land. Their character as such merchants can be cstab-
lished by parol evidence. The certificate mentioned in section 6 of that act is
evidently designed to facilitate proof by Chinese, other than laborers, coming
from China and desiring to enter the United Btates, that they were not of the
prohibited class. The particulars which the certificate must containshow that
it was to be given by the Chinese government to those then residing there, as
their place of residence in China is to be stated, .

2. BaME—~AcT OF CoNGREsSS CONSTRUED.

The act of May 6, 1882, was intended to carry out the provisions of the sup-
plementary treaty of November, 1880, modifying the treaty of 1868 hetween
China and the United States, and its purpose must be held to be what the
treaty authorized,—to put a restriction upon the emigration of laborers, includ-
ing those skilled in any art or trade,—and not to interfere with the commercial
relations between China and this country, by excluding Chinese merchants, ¢r
putting unnecessary and embarrassing restrictions upon their coming to this

. .country.
3. STATUTES—RULE 0F CONSTRUCTION.
All laws are to be so construed as to avoid an unjust or absurd conelusion;
- and general terms are to be so limited in their application as not to lead to in-
justice, oppression, or an absurd consequence. -
4. CHINESE MERCHANT CoMING FROM CHINA—EVIDENCE.

Whether a Chinese merchant, teacher, ete., arriving from C%ina and failing
to produce the certificate required by section 6, could by satisfactory evidence
of his real character overcome the presumption that he is a laborer raised by
the absence of the certificate, and establish the right secured by the treaty to
go and come of his own free will and accord, it is not necessary to decide in
this case. HorpMax, D. J.

Habeas Corpus. The facts sufficiently appear in the opinion of the
court.

McAllister & Bergin, for petitioner.

Milton Andros, for respondent.

Philip Teare, Dist. Atty., for collector of port.

Before FieLp, Justice, and Horruan, D. J.

Fieup, Justice. The petitioner is a subject of the emperor of
China, and alleges that he is restrained of his liberty on board of the
American steamship City.of Rio de Janeiro, in the port of San: Fran-
cisco, by its captain, in contravention of the constitution and the




