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Although the statute of this state has abolished the distinctions of
the common law as to the forms of actions, yet the words "actions
on the case," as used in this statute, must have a meaning, and we
understand them to refer to the nature of the action as it existed at
common law, and not merely to the form. It requires that, with
some exceptions, all actions which, at common law, would have been
actions on the case, shall be brought within six years.
The demurrer to the said second paragraph of the answer to the

amended complaint is sustained. .
The same order will be made in the case of Shippen v. Bowen,

where the same questions arise.

WATSON and another v. BROOKS and another.
(Circuit Court, D. Oregon. September 27, 1882.)

1. SALE OF REAL PROPERTY BY BROKER.
A contract to sell real property for a commission is performed when the

broker procures a person who is able to pay for the same to enter into a valid
contract to purchase upon the terms proposed, or when be induces such person
to offer to pay for the property, and take a conveyance thereof, upon being
allowed a reasonable time to examine the title thereto, which offer is refused
by the owner, on the ground that the time allowed the broker within which to
effect the sale is about to expire.

2. TERRITORY, NOT A·STATE.
The ruling in New Orleans v.Wintmo, 1 Wheat. 91, that a territory is nO,t "a

state," within the meaning of that term as used in the constitution in making
the grant of judicial power to the United StateS', and that, therefore,.a resi-
. dent of the former cannot sue in the national courts as a citizen of a state,
followed, but questioned.

A.ction to Recover Damages.
Widiam H. Effinger, for plaintiff.
H. Y. Thompson, for defendant Brooks.
Seneca Smith, for defendant Dekum.
DEA.DY, D. J. The plaintiffs, William P. and Matthew P. Watson,

citizens of Washington territory, bring this action against the defend-
ants, S. L. Brooks and Phoobe Dekum, of Oregon, to recover the sum
of $2,500, upon the following allegations of fact:
That during the year 1881 the defendants owned a certain property at the

Dalles, Oregon, "known as the DallesWater Company," and engaged the plain-
tiffs, as their agents, to sell the same, within a certain number of days thereafter,
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for the sum of $50,000, and authorized them to rep,resent that they would,
•• upon a sale being effected, make to the purchaser a good and sufficient con-
veyance" of the property, "with covenants of general warranty," for which
service the plaintiffs were to receive a commission of $2,500, .. or all in excess
of $47,500 for which they should sell the property;" that, on the last day of
the time allowed, the plaintiffs secured a purchaser for the property who was
able to pay the sum of $50,000 therefor, and offered to do so upon receiving a
conveyance thereof, •• provided the defendants would allow him, by his solic-
itor, to search the title to the same, so that he might be advised as to whether
they could convey a perfect title thereto, but that the defendants refused to
permit said search or to give time therefor, and thereby refused to complete
the sale of said property," and "capriciously and without justifying cause
obstructed and prevented a consummation of said sale."

The defendants demur to the complaint, for that (1) the court
has not jurisdiction of the parties defendant nor the subject-matter;
and (2) the facts stated do not constitute a cause of action.
The case was argued upon both points of the demurrer, and the

parties desire that both should be considered by the court.
Upon the second cause of demurrer the defendants claim that the

plaintiffs agreed to make a sale of the property, which was not done
by simply finding a person who was willing and able to purchase the
same in case the title, upon examination, proved good.
A sale of real property is an agreement by the vendor to convey

the title thereto or an estate therein to the vendee for a certain val-
uable consideration then or thereafter to be paid.
The conveyance is not a part of the sale, but only a consequence of

it; and the former is complete without the latter, even if it is not fol-
lowed by it. The legal title remains in the vendor, notwithstanding
the sale, until a conveyance is made to the vendee. Bouvier, "Sale,"
sub. 19.
The plaintiffs undertook to make a sale of this property for a cer-

tain price within a certain time, and upon a representation author-
ized by the defendants to the effect that the title was good. To do
this, it was necessary to find some one who was not only able and
willing to purchase upon the terms proposed and within the time
limited, but who should also agree to do so. And this agreement, to
be valid and binding, should be in writing and signed by the pur-
chaser. Or. Civ. Code, § 775, sub. 6.
In such case it matters not whether the transaction is consum-

mated by the delivery of the deed and the payment of the purchase
money or not; the person negotiating the sale has performed his un-
dertaking and is entitled to his compensation therefor. The sale
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being effected by a va.lid agreement to a solvent purchaser, the broker
has fulfilled his contract and is entitled to his commission; and if
the purchaser fails to comply with his agreement, the vendor has his
remedy thereon. And if the agreement to purchase is not reduced
to writing and therefore not binding, but the parties proceed thereon
and complete the transaction by the delivery of the conveyance and
the payment of the. purchase money, still the broker is entitled to his
commission, because the sale made by him in fact is recognized and
acted on by the parties, and the vendor has the benefit ot hisserv-
ices in bringing the same about.
The case under consideration, however, is different from either of

these.
The contract of sale does not appear to have been reduced to writ-

ing, nor was it followed by a conveyance of the premises to the pro-
posed purchaser. But no objection was made by the defendants to
the contract on that account, or to the solvency of the purchaser, but
they refused to go on with the transaction solely upon the ground
that the plaintiffs had not effected the sale within the time limited,
because the purchaser required a reasonable time thereafter to exam-
ine the title to the property before paying for it and taking the con-
veyance. It is also well understood, and was so assumed on the
argument, though it is not so distinctly alleged, that owing to the sit-
uation of the parties and the property there was not sufficient time
left for the examination of the title after the contract of sale was
made, and that, therefore, the refusal of the defendants to accept the
offer to purchase, subject to such examination, was in fact a refusal
to go on with the transaction, upon the ground that the sale was not
and could not be completed within the time agreed upon. And this,
it seems to me, is the turning point in this case; so far, at least, as
this question is concerned. Could the plaintiffs effect a sale of this
property, within the terms of their employment, subject to an exam-
ination of the title? I think they could; and that, having done so, they
complied with the obligation of their contract and were entitled to
their commission. If the contract of sale was made without any
stipulation as to the examination of title, the right of the purchaser
to the examination would be implied, and if upon such examination
it should appear that there was a substantial defect in the title, he
might decline to proceed, and still the plaintiffs would be entitled to
their commission.
My conclusion upon this point is that the plaintiffs effected a sale

of this property-procured a purchaser for it-within the terms of
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their agreement, and that the defendants wrongfully refused to com-
plete the transaction, upon the erroneous assumption that such pur-
chaser was not entitled to examine the state of the title before paying
the purchase money and taking the conveyance, unless he could do
so within the time limited for making the sale. This being so, it fol-
lows that the plaintiffs complied with their engagement, and that, so
far as.it appears, it was the fault of the defendants that the transac-
tion was not completed in accordance with the sale. '
In McGavock v. Woodlief, 20 How. 221, the supreme court, in &-

case involving this question, says:
"The broker must complete the sale; that is, he must find a purcbaser in a

situation and ready and willing to complete the purchase on the terms agreed
on before he is entitled to his commissions. Then hewill be entitled to them.
though the vendor refuse to go on and perfect the sale."

The following cases have been examined in the consideration of
this question, and, though not exactly in point, they will be found to
shed more or less light upon it: Middleton v. Findla, 25 Cal. 76;
Blood v. Shannon, 29: Cal. 898; Phelan v. Gardner, 48 Cal. 806;
Knapp v. Wallace, 41 N. Y. 477; Fraser v. Wyckoff, 68 N. Y.445;
Oook v. Fiske, 12 Gray, 491; Whart. Ag. § 825. But, upon the other
point, the authorities are against the jurisdiction.
The constitution, art. 8, § 2, declares that the judicial power of the

United States shall extend to controversies between citizens of differ-
ent states and citizens of a state and aliens; and this juriSdiction
has since been conferred on the circuit courts, where the matter in dis-
pute exceeds the sum or value of $500. 1 St. 78; 18 St. 470.
At an early day it was held, in Hepburn v. 2 Cranch, 445,

that the District of Columbia is not "a state," within the meaning
of that term as used in the article of the constitution defining the
judicial power of the United States, and therefore So resident thereof
could not sue in the United States courts as a citizen of a state.
Afterwards, in New Orleans v. Winter, 1 Wheat. 91, the question
arose in regard to a territory, and it was held that a territory was in
the same category as Columbia; and though both are states-politi-
cal societies-in the general sense of the term, neither are in the
sense in which the term is used in the constitution, where it is
intended only to comprehend "members of the American confederacy."
In Barney v. Baltimore Oity, 6 Wall. 287, these rulings were followed
without question upon the principle of 8tare decisis.
But it is very doubtful if this ruling would now be made if the
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question was one of first impression; a.nd it is to be hoped it may yet
be reviewed and overthrown.
By it, and upon a narrow and technical construction of the word

"state," unsupported by any argument worthy of the able and distin-
guished judge who announced the opinion of the court, the large and
growing population of American citizens resident in the District of
Columbia and the eight territories of the United States are deprived
of the privilege accorded to all other American citizens, as well as
aliens, of going into the national courts when obliged to assert or
defend their legal rights away from home. Indeed, in the language
of the court in Hepburn v. EUzey, supra, they may well say: "It is
extraordinary that the courts of the United States, which are open to
aliens, and to the citizens of every state in the Union, should be
closed upon them." But so long as this ruling remains in force, the
judgment of this court must be governed by it.
The demurrer ia8ustained.

GENTRY v. GBAND V,IEW MINING & SMELTING Co.·

(Oircuit Oourt, E. D. Mi88ouri. September 27,1882.)

PLEADING-COUNTER-CLAIM.
Where the petition charged the defendant with the convergion of certain

personal property, held that an answer which intermingled a seeullng de-
fense with a counter-claim, not arising on contract, or out of the transaction
set forth in the petition, and unconnected with the subject of the action, Was
demurrable. .

Demurrer to Answer.
Suit for damages for the conversion by defendant of silver ore

owned by plaintiff.
The defendant alleges in its answer that. the plaintiff came into

possession of the ore in question while superintenden tof the Grand
View Mining Company, and that, as superintendent of said company,
he retained possession thereof until the first of April, ] 881; that
while plaintiff was acting as superintendent of said company, be-
tween January, 1880, and the fifteenth day of July, 1880, he mis-
applied and converted to his own use $7,511.11 belonging to said
company, and refused to pay over or account for the same to the
4Reported by B. F. Rex, Esq., of the St. Louis bar.
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owner thereof; that on the first day of April, 1881, the Grand View
Mining Company, for a good and valuable consideration, with the
knowledge and consent of plaintiff, turned over and delivered posses-
sion of the are described in the petition, and of its rights, title,
and interest therein, to the defendant, and for good and valuable
consideration, on the twenty-ninth day of August, 1881, sold, as-
signed, and transferred to the defendant the cause of action hereto-
fore described against the plaintiff, and the plaintiff has refused to
pay said $7,511.11 to the defendant since said assignment, although
often requested so to do.
Plaintiff demurred to the second defense and counter-claim set up

in defendant's answer, on the ground that "the said cause of action
set up in said counter-claim does not arise out of the transactions set
fOl·th in plaintiff's petition as the foundation of plaintiff's claim,nor
is it connected with the subject of the action, and plaintiff's action
does not arise on contract."
Overall It .Judson, for plaintiff.
Dyer, Lee d: Ellis, for defendant.
TREAT, D. J. The only difficulty arises from the factthat a seem-

ing defense and a are intermingled. If the are in
question did not belong to the plaintiff in his own right, the defense
would be complete; but instead of so averring, the pleading leaves it
uncertain as to what it is designed to charge the plaintiff's relations
thereto were. The counter-claim does not show that it arises from
the same transaction; but, on the contrary, that the defendant is an
assignee of a cause of action involving, it may be, an accounting
between the plaintiff and the assignee as to a long course of deal-
ings.
The demurrer is sustained, with leave to defendant to file an addi-

tional answer and counter-claim, if they can be brought within the
rules governing the same as here stated.

v.13,no.10-8S



546 ,EDBRAL BEPORTER.

DENVER & NEW ORLEANS R.CO. t1. 1..TCtlISON, T. & 8. F. R. Co.

Oourt, D. Oolorado. July, 1882.)

1. CONElTlTUTION OF ART. 15, § 4-CoNNECTING RAILROADE!.
. The meaning of the last clause of article 15, § 4, of the constitution of Col-
orado, which provides that .. every railroad company shall have the right with·
its road .. .. .. to connect with . .. t<,. a.ny other railroad," is that such
roads are to be connected physically, as distinguished from the business connec-
tion between roads which have approximate termini. It is a union of tracks
mitting of the passage of cars from one road to the other, and not a mere
meeting of roads which may admit of continuous traffic in some form. The
evident object is the protection of the public, rather than simply to enable
corporations to perform their agreement. By'the union of tracks, it was in-
tended to make the roads practically continuous for all tbat may come in the
course of business between companies friendly· to each other; that the com-
panies are to be brought into harmony when tbeyfail or refuse to agree in the
due and proper exercise of their public functions as common carriers; and this
court will not hold that a bill that alleges that complainant bas connected its
road with defendant's road, but that defetidant refuses to grant complainant
equal facilities in conducting business that it grants to a rival road, does not
present a case callin't for the consideration of a court of eqUity, and dismiss
such bill on demurrer without first examining such facts as may be developed
by proper evidence.

2. PRAcTICE-Eq,mTY-PRELIMINABY INJUNCTION.
This court will not, however, grant a preliminary injunction in a case liko

the present, and the motion, therefore, must be denied.

On Demurrer.
Wells, Smith et Macon, for plaintiff.
Thatcher et Gast, for defendant.
HALLETT, D. J. Article 15, § 4, of the constitution of Colorado

reads as follows:
. "All railroads shall be public highways, and all railroad companies shall be
common carriers. Any association or corporation organized for the purpose
shall have the right to construct and operate a railroad between any desig-
nated points within this state, and to connect at the state line 'with railroads
of other states and territories. Every railroad company shall have the
with its road to intersect, connect with, or cross any other railroad."

In this case discussion has arisen as to the meaning and effect of
the last clause of the section which declares the right of a railroad
company to connect its road with any other railroad in the state.
Within the knowledge of all persons, there are several ways of oper.
ating railroads in connection. When the trains of different roads
arrive at and depart from the same town, although from different
depots, between which it may be necessary to transport passengers


