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do; and finding that, under our Tennessee laws, these plaintiffs, as
I have endeavored to show, have no lien by their attachment or other-
wise, and no right of preference, the bill must be dismissed. Good-
year v. Willis, 1 Flippin, 888. This disposition of the case likewise finds
support in the adjudications made in other circuits; and, having no
toleration for the disastrous determination of creditors to seek ad-
ministration of these assets in many states, instead of in the one
under whose laws they have all been acting, and by which they are
bound in their enterprise, unless for more substantial reasons aris-
ing out of unjust discriminations in that state than any appearing in
this case, I more readily yield to their authority. Davis v.
AS8'n of America, 11 FED. REP. 781; Rundle v. Life Ass'n of America,
10 FED. REP. 720; Relfev.Rundle, 103 U. S. 222; Hamiltonv. Ohoteau,
2 McCrary, 509; Hutchinson v. Green, ld. 471.
The question of costs has troubled me somewhat. I am in the

habit of decreeing costs against the losing party, and think that
should be the general rule in equity, as at law. But in this
case there are considerations upon which courts of equity may pro-
ceed in dec.reeing costs that are entitled to weight. Beames, Eq.
Costs, 159, (20 Law 54.) These plaintiffs had, notwithstanding
the impolicy of insisting on a separate administration of the assets
in each state, a fair case for supposing that in the absence of a bankrupt
law such administrations were probable, if not a necessity, in each
state. I shall therefore decree no costs to either party against the
other, but, where not already paid, in favor of the officers entitled
to costs against each for his own costs, to be tax.ed by the master
under further directions, if necessary. Bill dismissed.
NOTE. See Tal/lo1' v. Lif6 AsB'n oj' .d.mBrica, 3 FED. REP. 465.

BOll'TlI PABE COMmssloNlllBS t1. KlllBB and others.

(Oircuit GowN, N. D. Illinois. 1882,)

L EQUITY-TRU8T-MoNEY FOLLOWED mToLAND.
Where land ·is purchased with money advanced by a bank on the faith of an

agreement between a board of commissioners and oneof the defendants, and in
pursuance of such agreeJJ}ent and subject to the conditions thereof the land is
conveyed to a trustee, and said board have refunded the money so advanced,
,uch agreement neller hafJinu lJun.actuaU,lI consummated, the· money can be fol-
lowed into the land; but if the conveyance of the land would work an
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to the defendant, with whom the agreement was made, he'sliorild be allowed to
refund the money, with interest, and aU the parties be placed in 8tatu quo as
nearly as possible.

2. PRACTICE-EQUITY-VARIANCE-AMENDMENT.
Where the facts proved as entitling a party to relief do not correspond ,with

the allegations of the bill, no relief can be granted unless the bill is properly
remodeled.

DRUMMOND, C. J. This is a bill :filed by the South Park Commis-
sioners to obtain the title at the time held by Frederick A. Ingals in
an undivided one·fourth part of the south fractional half of section
13, township 38, range 14, E. which it is the said Ingals
held in trust for them. The circumstances under which this claim is
made are substantially as follows:
In October, 1878,0. decree was rendered in this court terminating

a. litigation between Kerr and the commissioners, by which the lat·
ter were required to pay the value of certain parts of the land in con·
troversy to Kerr, to be ascertained in the mimner stated in the decree.
An appeal was taken from that decree, and while the appeal was
pending in the supreme court of the United States, negotiations for
a settlement of the controversy were opened between Xerr,through
his agent, and some of the South Park Commissioners. The result
was that in May, 1879, a contract was entered into by Kerr and the
agent of some of the commissioners by which it was agreed that the
price of the land should not exceed a fixed sum j and certain moneys
were to be advanced to Kerr, who was to purchase up any outstand-
ing titles which might exist j and the contract contained various other
provisions which need not here be stated. Itwas agreed that it shouJ:d
not be binding on the commissioners' until it was adopted by the board
in regular session. In fact, it never was adopted by the board,
and therefore never became an operative contract between Kerr and
the commissioners j but in consequence of this proposed contract
various acts were done and moneys paid which have given rise to
the controversy in' this case.
At that time George Schneider, president of the National Bank of

Illinois, was the, treasurer of the South Park commission, and as
such had a large balance in his hands on deposit in that bank." It
was proposed to lay this contract before the hoard of oommissiobers
at a future time for its adoption. Before that was done, and, as it
would appear, in part execution of the arrangement which' Wad been
made between Kerr and, some members of the board already men·
tioned, application was made to the National Bank of Illjpois to

funds for Kerr, and some members of the hoard went to the
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bank and stated the arrangement proposed, and that a settlement of
the litigation would probably be made and ratified by the commis-
sioners, and requested the bank to advance to Kerr the sum of $60,-
000. In 1872 Kerr had sold the undivided one-fourth of the prem-
ises in controversy to Mrs. Dobbins for a considerable sum of money
paid at the time, and for two notes of $25,000 each, given by her
husband and secured upon the property. At the time this loan was
made by the bank these notes were turned over as collateral security,
together with two other notes given by W. H. Nixon and L: Curry, of
$30,825 and $80,225, respectively. Under these circumstances, in
May, 1879, the money wa.s advanced by the bank; but it should be
added that it was done solely on the representations made by some
of the South Park Commi88ioners, and upon their assurance that it
was substantially a transaotion for the benefit of the. commission.
The money otherwise would not have been advanced by the bank
upon the notes which were given by Nixon and Curry, or upon the
Dobbins notes. On the twelfth of November, 1879, the title of Mrs.
Dobbins to theland in controversy was purchased by Kerr and a deed
made to Ingals, and on the fourteenth of November, 1879, the bank
advanced $21,000, under substantially the same assurances and cir-
cumstances as in the former case. In the latter, Mr. Bennett gave
his note for the money advanced, and the bank advanced the money
for the same reason as it had made the previous advances. Kerr, in
the mean time, had purchased what were claimed to be some out-
standing titles upon the property. On the twenty-first of November,
1879, at a regular meeting of the South Park Commissioners, at which
all were present, the proposed contract heretofore mentioned was
presented to the board. Objection was made, at least by one mem-
ber of the board, and it was laid over for future consideration.
After the advances were made by the National Bank of Illinois, appli-
cation had been made to some members of the board that the money
advanced by the bank should be refunded; and, accordingly, on the
twenty-first of November a resolution was passed by the board appar-
ently having that object in view. It was as
"Resolved, that the president of this board is hereby authorized to make

such settlement and adjustment of the litigation regarding the south half Of
fractional section 13, 38, 14, and such purchase of the title thereto, as, in his
judgment, may be alivisable, and for that purpose to draw from the treasurer
of the commiSsion a sum not exceeding the sum of $90,000 before reporting
the same to this board, and that the auditor is hereby instructed to sign the
necessary warrants for aaid sum of money,or"so much thereof as is callell
for."
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On the twenty-fourth of November, 1879, a warrant was issued for
$82,800, payable to the National Bank of Illinois, and delivered to
the bank on that day; and the Curry, Nixon, Dobbins, and Bennett
notes, and a declaration of trust which Mr. Ingals had made, were
delivered to MI'. Morgan, the president of the commission. On the
twenty.sixth day of February, 1880, a second warrant for $7,200 was
drawn, payable to Mr. Morgan's order, which was indorsed (to the
agent of Kerr, and upon which he received the money, a note having
been signed by Mr. Curry for that amount and delivered to Mr. Mor-
gan, together with a declaration of trust by Mr. Ingals. In April,

Mr. Morgan turned over all these papers and securities to the
secretary of the commission, who gave a receipt therefor.
It is proper to say that upon some question being made as to the

condition upon which Mr. Ingals held the property, he stated in court
that he had no interest of his own, but was a simple trustee, and
willing to convey the property as the court might direct, notwith.
standing the fact that in some of the different declarations of trust
which he bad given he may \lave stated that his conveyance was to
be subject to certain contingencies; and, in fact, he has since con-
veyed the property to Mr. Doolittle as trustee, who has been made a
party. .
There is more or less difference in the testimony of the witnesses

as to the number of the South Park Commissioners who individually
agreed to the contract of May, 1879, but as it is admitted it was
made on the condition that it was only to be binding when ratified
by the board, and that it was never so ratified, this difference is, per-
haps, not material.
In June, 1879, a judgment was rendered against Mrs. Dobbins in

favor of Kerr on her covenant, for the payment of the two notes of
$25,000 each. A. motion was immeuiately made to set aside the
judgment, which motion is still pending. Kerr has atipulated that
in consideration of full payment of the two notes the judgment shall
be set aside and the suit diamissed. Mr. rngals, the trustee, in his
answer claims that lie owns the Dobbins title to secure the pay-
ment of the $21,000, and the $7,200 heretofore mentioned, and that
he is only to convey the premisea to the plaintiff upon the consumma-
tion of the contract previoualy referred to, of May, 1879. The testi-
mony shows that some of the commissioners, perhaps a majority,
adopted the resolution of November 21,1879, with a view of carrying
out the contract of May, 1879, and if it were not adopted by the
board that the money paid to Kerr should stand as a credit upon the
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amount that might be ultimately allowed for the land that was to be
appropriated by the South Park Commissioners; but that some of the
commissioners understood whatever payment was made, was
made for the purchase of the Dobbins title. When this title was
conveyed, which ,is now held by Doolittle, the consideration was the
$21,000 already mentioned, together with the discharge of the two
notes of $25,000 each, which are now held by the South Park Com-
missioners under the circulnstances referred to.
The difficulty in this case consists in the fact that the money was

paid on different assumptions made by the different persons, no one
of which was justified by the ultimate circumstances. Some of the
commissioners assumed that the money was to be and was paid upon
the condition that the contract of May, 1879, would be carried into
effect, not upon the basis, that the Dobbins or any other portion of
the title was to be purchased; while others assume that the money
was to be and was paid upon the basis that the Dobbins title was to
be purchased. There can be no doubt that the agent of Kerr acted
throughout upon the assumption that the entire south fractional half
of section 13 'constituted the subject-matter of the contract of May,
1879,and that it wa.s,to becllJ"ried into effect. The question is, what
are the equities of the parties, because neither view turned out to be
correct. In point of fact,; all the money was advanced by the bank,
except the $7,200, which was paid directly to Kerr's agent. The
loan of May, 1879, made by the bank, was in the form technically of
a discount of the notes and securities that were then deposited, and
the sum actually received by Kerr was less than $60,000, the dis-
count being deducted from that amount. The fact, then, is that up to
November 21,1879, when the resolution of the board was passed,
which has already been cited, no money had actually been paid by
the South Park Commi8sioners as a corporation, the bank having
paid all the money. It was not a case, therefore, where the money
was paid by the commissioners, and a deed taken in the name of
Ingals. It is true that it was through the influence of some members
of the board of South Park Commissioners that the National Bank of
Illinois advanced the money; but it was the money of the bank, and
not of the board, that was thus paid. As already said, the $7,200
was paid directly by the warrant of the board to Kerr's agent. Kerr
never agreed that this money or any other should be paid in order to
procure for the board the interest of Dobbins and his wife, viz., an
undivided fourth of the land. If the South Park Commissioners are
entitled to this land, it is only in consequence of the state of facts
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which have been established, and because of the' advance of the money
by the National Bank of Illinois in the manner stated, and its repay-
ment to the bank by the board; the money of the board thus being
given to Kerr, and the two notes of $25,000 each being transferred
over by Mr. Morgan, as already stated, to the secretary of the board,
and the $21,000 being so soon reimbursed by the board after its pay-
ment by the bank. It would seem, therefore, to be a case where the
money can be followed into the property which is now held by a
trustee rather than because a trust actually existed, as where money
is paid by one person and the land has been transferred to another,
that the board would be entitled to hold the prope!ty.
I think that the facts of the case show that the board of South

Park Commissioners is entitled to follow this money into the land,
inasmuch as it was transferred to Ingals under the circumstances
already stated, and his grantee now it in trust, and, strictly
speaking, in equity he ought to be adjudged to hold it subject to the
rights of the board of commissioners; but not absolutely, because if
they can be placed in the position they were before the money was
advanced, Kerr is entitled to any equity which may exist in conse-
quence of that being done. For, as has already been stated, he did
not agree that this money should be advanced, and the property held
by Ingals for the benefit of the South Park Commissioners, except
sub modo, namely, Bubject to the conditions of the contract of May,
1879, to which contract the board of South Park Commissioners as So
corporation was never a party; and therefore it seems to me that
it is the duty of the court, if a decree requiring Mr. Doolittle to con-
vey the property to the board of South Park Commissioners would do
any injustice to Mr. Kerr, as it might, to give him the privilege of
placing the board in statu quo by refunding the money, with interest.
I am inclined to think, as the board holds the Dobbinsnotes, that
they should be paid in full before the plaintiff should be clothed with
the absolute title to the property; and as there does not seeID to have
been enough money advanced to make that payment, with the inter-
est on the notes, in addition to the $21,000 which would constitute
the consideration for the transfer of the Dobbins title, whatever de-
ficiency there is ought to be made up by the board before Ingals is
required to convey his title to the plaintiff.
These I consider to be the equities of the parties under the facts

which are established in the case, and in which the argument of
counsel has been made; but it is not possible for the court to render
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.. decree in favor of the plaintiffs upon the bill which ha.s been filed.
The proof and the allegations of the bill do not correspond. The
facts alleged in the bill, and upon which the court must make
ft, decree if the pleadings should stand, are different from those es·
tablished by the proof. For example, it is stated in the bill that
Mr. Morgan received this money as the agent of the board; that he
disbursed it, and in consequence of his receipt and disbursement of
the money the equity of the plaintiffs exists. In point of fact, he
never received any money. He merely transferred by indorsement
a warrant for the $7,200 to the agent of Kerr, who himself received the
money, and Mr. Morgan never touched any portion of the rest of the
money, as the evidence clearly shows. In any event, therefore, be.
fore the court could give the plaintiffs the benefit of the equity to which
it is entitled, there would have to be an entire remodeling of the bill.
The bill was afterwards amended, and a decree .rendered in eon-

formity with the opinion here expressed.

RALSTON and others, Trustees, v. CRITTlllNDEN, Governor, and others.•

(Circuit Oourt, W. D. Missouri, E. D. August 8,1882.)

I. EQUITY-ACCOUNTTNG-INTEREST ACT Ol." MARCH 26, 1881.
Under the provisions of the act of the general assembly of Missouri of

March 26, 1881, it was the duty of the state officials to invest the $3,000,000
paid in by the Hannibal & St. Joseph Railroad Company as soon as practicable
in the bonds and securities specified in said act, or some of them, and so save
to the state as large a sum as possible, which sum so saved would have consti-
tuted, as between the state and complainants, a credit pro tanto upon the unma-
tured coupons now in controversy; and the state, in adjusting its claim against
said railroad, must be held liable and chargeable with what could have been
saved to the state by the investment of said $3,000,000 within a reasonable
time after its payment. The sale of the railroad for the amount of interest
due on coupons, which amounts to less than the sum which the company must
pay in order to discharge its liability to the state, will be enjoined; and, upon
the payment of interest due, such payment will be taken into account by the
master to whom the case is referred in adjusting the account.

&. STATUTES":"WHEN MANDATORY.
Even if the terms of a statute are permissive only, and mean no more than

the words generally employed in statutes, importing a grant of authority or
power to a public officer to do a certain act, still it is well settled that all such
acts are to be construed as mandatory whenever the public interests or indi-
eillual rights call for the exercise the power conferred.

·See 7 Sup. Ct. Rep. 599.


