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sales of any large amount. In this case, in view of the fact that the
prineipal part of plaintiffs’ faucets are sold by Mr. Adee, of New
York, this class of expenses upon sales of about $3,800 would add
such a trifling amount to the existing expenses of conducting the
plaintiffs’ business, that it is not desirable to subject the defendants
to the expense of sending the case back to the master for a reac-
counting. The amount, if any, which would be deducted from the
$1,615.14 would be very small.

The defendants’ exceptions are overruled. "

The motion by the plamtlﬁ‘s fOr treble damages is demed

TyiER v. Garroway and others.
(Cwreuit Court, N. D. New York. July 29, 1882.)

1. PATENTS FOR INVENTIONS—SUIT AGAINST INDIVIDUAL Dnmpms.

The bill in this case was filed against defendants individually, alleging that
they were members of a copartnership in which the extent of the interest of
each member was measured by the number of shares he held in the copartner-
ship as a joint-stock association. Held, that the unauthorized use of a patent
by the agents of such association, in its business, for the benefit of its stock-
holders, must be considered asa use by each of them, from which each of them
might be enjoined in a suit of this form, notwithstanding the fact that under

. the laws of New York, there being more than seven shareholdets, the associa-
tion could have been sued as a4 whole by suing the president, without making
*all the shareholders parties, and that a decree for injunction and accountmg,
with costs, should be passed.
9. PRACTICE~C0ST8 OF DIsMISSAL.

As the evidence does not show that K. was a shareholder, although secretary,
of the association, the bill must be dlsmlssed as t0 him ; but, as he answered
jointly with D., without costs.

. BAME—AMENDMENT A8 TO PARTIES,

Plaintiff cannot amend his bill by alleging that defendants were severally
president, secretary, and directors of the association, as this is unnecessary in
a suit against them individually, and would be improper if intended to make
the suit one against the association as a whole.

George W. Hey, for plaintiff.

Henry R. Durfee, for defendants.

Brarcarorp, Justice. This suit is brought on reissued letters pat-
ent No. 8,832, granted to the plaintiff August 5, 1879, for an “im-
provement in cheese hoops,” the original patent having been granted
to William Steinberg, March 21, 1871. By agreement of parties the
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case has been heard and a decision rendered (12 Fep. Ree. 567,)
upon all questions in the suit, except that now presented for consid-
eration. The question reserved was “the question of the liability of
the defendants in this action under its present title and form, or any
other question touching their liability as individuals or.members of
the Macedon Cheese Assoclatmn, or the liability of the Cheese Asso-
ciation as a company.”

The bill is filed against four persons—-Galloway, Durfee, Kent, and
Billings—individually, as defendants. It alleges that the defendants
“at Macedon Cheese Factory,” in the county of Wayne, New York,
have “unlawfully and wrongfully made, or caused to be made, sold,
or caused to be sold, used, or caused to be used,” cheese hoops con-
taining the patented inventions.

It appears that the defendants Galloway, Durfee, and Billings
were members of a copartnership called the Macedon Cheese Associ-
tion, with other persons; that the extent of the interest of the mem-
bers in the copartnership was measured by the number of shares of
stock held by each in the copartnership as a joint stock association ;
and that the number of holders of shares was greater than seven so
that the association could be sued asa whole, under the laws of New
York, by suing its president as such without all the shareholders par-
ties. The plaintiff did not attempt to sue the association as a whole.
It is shown that fthe infringing cheese hoop was owned by the as-
sociation, and was used by its agents in making cheese in its busi-
ness at its works for the benefitof its stockholders. Galloway, Durfee,
and Billings were shareholders. The use aforesaid was a use by each
of them, quite as much as if there had been a copartnership without
shares of stock, or one with shares belonging to less than seven share-
holders in number. The use by each was a tort, and each is liable
to be enjoined. What the extent of the liability of each for profits
and damages is, will be a question to be determined hereafter after
a hearing on the report of a master on a reference for that purpose.

Kent is shown to have been secretary of the association but it
does not appear on the present evidence that he was a shareholder.
As the case stands the bill must be dismissed as to him, but without
costs, as he answered jointly with Durfee.

The motion of the plaintiff to amend his bill by alleging that the
defendants were severally president, secretary, and directors of the
association is denied. If intended fo aid the suit as one against
the defendants individually, it is unnecessary. If intended to make
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the suit one agamat the association as a whole, the pla,mtlﬁ cannof
now be.allowed to put this suit into that shape.

The usual decree' for an injunction and an accounting against all
the defendants but Kent, with costs, must be entered,

See S. C. 12 FED, REP, 567,

Gorrrerep v. CrEsceNT Brewimne Co.
(UVirouit Court, D, Indiana. Sej:tember 21, 1882.)

PAPENT FOR INVENTION—DEVICE. '

A device consisting of old elements combmed and practically cupersedlng

all other known means of pitching kegs and other small receptacles, is not )
mere mechamcal equivalent of any other device.

Banning & Banning, for complainants.

Parkinson & Parkinson, for defendants.

‘GresmaM, D. J. I have considered the proofs and arguments on
the motion for a rehearing, and am convinced that in holding the
complainants’ patent invalid undue importance was attached to the
German publications, the Cochrane and Slate patent, and the Siebel’
device as anticipating defenses. See 9 Fep. Rep. 762. The German.
publications are vague and uncertain, and describe no machine capable
of practical and successful use by brewers for pitching casks and kegs.

It is sufficient to say of the Cochrane and Slate device, without
again stopping to describe it, that, without material changes in its-
construction or arrangement, it cannot be made to produce the same
useful results as are produced by the complainants’ device.

I am still of opinion, however, that the complainants’ patent can-
not be sustained on the theory that they were the first fo use a hot
blast, from which the oxygen had been removed, in heating the interior
of casks for the purpose of piiching them. Siebel, we have already
seen, heated the cask with his machine for the same purpose by the
application of a hot blast, which he deprived of its eombustible prop-
erties by foreing it through and in actual contact with the fire in the
furnace.

This furnace he inserted into the cask through the man-hole, and
there operated it. Of course, this machine could not be used in piteh- .
ing kegs or other small receptacles into which it could not be inserted.
In this and other respects the Siebel device was erude and imperfect,




