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'There was no raising water by suction, and no elastic bearing edge,
and sO no anticipation of the plaintiff.
There must be a decree for the plaintiff for an account of profits

and an ascertainment of damages, and a perpetual with
;.'

ZANE and others f1. PBCK BnoTIIBRs & Co.

(Oireuit Court, D. Oonmcticut. August 26, 1882.)

L PATEN'l'-INFRINGEMENT-MAsTlllR'S REpOR'l'-PROFITS.··
In this case the defendants used the combination that gave a peculiar value

to the patent faucet of the plaintiffs, and they were chargeable with damages
in respect to the entire faucet, and the master's report 80 chargiDg them should
be confirmed. '

2. SAME-MEASURE OF DAMAGES.
The measure of damages for infringement of a patent is the profits that the

plaintiffs would have made on the sales of the patented article had they sup-
plied the customers to whom the defendants sold such article.

S. Bum-EsTDlATION OF PROFITS.
In estimating the amount of such profits the c'Ost of znanufacture and sale

should be deducted, and on sales of a large amount, clerk's hire, storage,
freight, etc., should be considered as part of such cost; but in. this'case, as
these expenseswould make only a trifling difference in amount awarded by mas-
ter, a reaccounting will not be ordered.

4. SAME-TREBLE DAMAGES.
In this case, motion of plaintiffs for treble damages should be denied

Thomas Wm. Clarke, for plaintiffs.
Charles R. Ingersoll, for defendants.
SHIPMAN, D. J. The questions now at issue arise upon the defend-

ants' to the master's report. The first class of exceptions
is, in substance, that the master erred "in charging the defendants
with profits and damages in respect of the entire Bate faucet, when
they were only chargeable in respect of the particular iinprovement
embodied therein, which had been patented to Jenkins."
The invention was an improved self-closing faucet, and consisted

in a new combination of the old devices previously used in faucets of
this kind, viz., a screw follower with a quick-threaded screw, valve,
and spring. The combination is a simple one, and the value of the
faucet consists in its simplicity and strength, and. its.consequent fit.
ness for hard, rough usage. It has gone into extensive use. The
principle of the invention-
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..Was a combination of the several ,parts by which the valve was to be forced to
its seat solely by the operation of the spring and the pressure of the water, and
the valve was to be removed from its seat solely by the twisting of the handle
of the screw-following apparatus. ... ... ... The connection between the
screw and the valve must be by contact only; so that when the valve was
returned to its seat the spring should do the entire work, and when the valve
was forced away from its seat it should be effected by pushing the valve.
There could be no rigid connection between the valve and the screw follower
or the swivel." Zane v. Peck, 9 FED. REP. 101.
The defendants took this principle, made at first the plaintiffs'

faucet with a swivel, and having been enjoined against such manu-
facture, made a faucet with the swivel pinned to the screw follower.
This infringing device is the one now under consideration.
The faucet consisted in connection with a twisting handle, which

is. a portion of the screw follower' iu this new combination of old and
common elements. There are no other parts or features in the
structure apart from the ordinary induction and eduction way. Other
faucets had quick-threaded screws, and valves operated by the screw
follower, and probably h,ad their own advantages, but this novel ar-
rangement of all the elements of such a faucet had a peculiar utility
which gave it its value and character, and created a wide market.
When the defendants took this combination, they took that which
had given the Jenkins faucet its value and success, and they took the
combination which made the faucet. In this respect the case is un-
like Garrettson v. Clark, 15 Blatchf. C. C. 70, aul similar cases.
The remaining class of exceptions is that the master erred in find-

ing that the plaintiffs were damaged by the defendants' infringement,
by loss of sales to the amount of $1,615.14, that amount being the
profits which the plaintiffs would have made had they supplied the
same purchasers. I think that the master was justified by the tes-
timony in finding that but for the infringement the plaintiffs would
have made the sales of their faucets to their old customers, which
were made to them of the infringing faucets by the defendants, and
that the plaIntiffs' profits would have been $1,615.14.
The question in this part of the case being as to the loss or dam-

ages, in excess of the defendants' profits, which the plaintiffs sus-
tained by reason of the infringement, and the master having properly
found that, by reason of the infringement, the plaintiffs lost the
specified sales, the damage is fairly estimated by the amount which
the plaintiffs would have received for the goods, deducting the cost
of manufacture and of sale. In the cost of sale, the store expenses,
such as clerk hire, storage, freight, etc., should be estimated upon



TYLER V.GALLOWAY. 477

sales of any large amount. In this case, in view of the fact that the
principal part of plaintiffs' faucets are sold by Mr. Adee, of New
York, this class of expenses upon sales of about $8,800 would add
such a trifling amount to the existing expenses of conducting the
plaintiffs' lmsiness, that it is not desirable to subject the defendants
to the expense of sending· the case back to the master for a reac-
counting. The amount, if any, which wonld be deducted from the
$1,615.14 would be very small.
The defendants' exceptions are overruled.
The motion by the plaintiffs"lor treble damages is denied.

TYLER t1. and others.

(On'cuit Court, N.D. New York. July 29, 1882.)

L PATENTS POR INVENTIONS-SUIT AGAINST INDIVIDUAL DEFENDARTS.
The bill in this case was filed against defendlJ,!lts individually, alleging that

they were members of a copartnership in which the extent of the interest of
each memher was measured by the number of shares he held in the copartner.
ship as a joint-stock association. Held, that the unauthorized use of a patent
by the agents of such association, in its business, for the benefit of its stock-
holders, must be considered as'a use by each of them, from which each of them
might be enjoined in a suit' of this form, notwithstanding the fact that under
theJaws of New York, there.being more than seven shareholders, the 88'100ia-
tion could have been sued as a whole by suing the president, without making
all the shareholders parties, and that a decree for injunction and accounting,
with costs, should be passed.

2. PRACTICE-COSTS OF DISMISSAL.
As the evidence does not show thatK. was a shareholder, although secretary,

of the association, the bill must be dismissed as to him; but, as he answered
jointly with D., without costs. •

U. BAME-AlIENDMENT AS TO PARTms.
Plaintiff cannot amend his bill by alleging that defendants were severally

president, secretary, and directors of the association, as this is unnecessary in
a suit against them individually, and would be improper if intended to make
the suit one against the association as a whole.

George W. Hey, for plaintiff.
Henry R. Durfee, for defendants.
BLATCHFORD, Justice. This suit is bronght on reissued letters pat-

ent No. 8,839, granted to the plaintiff August 5, 1879, for an "im-
provement in cheese hoops," the original patent having been granted
to William Steinberg, March 21, 1871. By agreement of parties the

•


