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UNITED NICKEL CO. and others V. WORTHINGTON and others.

(Circuit Uourt, D. Massachusetts. August 14, 1882.

PATENT FOR INVENTIONS-INFRINGEMENT-WHO LIABLE.
The only persons who can be held for damages for the infringement of a pat-

ent, are ihose who own, or have some interest in the business of making, using,
or selling the thing which is an infringement; and an action at law cannot l:e
maintained against the directors, shareholders, or workmen of a corporation
which Infringes a patented improvement.

This action at law, for damages for the infringement of two pat-
ents, was brought November 21, 1877, and was now submitted to the
court upon agreed facts.
The defendants were the American Nickel Plating Works, a cor-

poration duly organized under the general laws of Massachusetts,
th!ee dil'ectors and one stockholder of the company, and one work-
man. When this action was brought, a suit in equity was pending
by the same plaintiffs against the corporation, and one Anthes, which
resulted in a final decree for the plaintiffs, not for profits, but for
damages assessed at $13,000, and upwards, and a large bill of costs,
for which execution has been issued, but in no part satisfied. Judge
Shepley, at one term of the court, when the evidence in the equity
suit was nearly all taken, ordered this action to stand continued to
await the result of that suit. The company has done no business
since the injunction was decreed, and is now insolvent.
The plaintiffs having some security in this action by attachment

of the property of the corporation, which has since been mortgaged,
submit that they may prosecute it against the corporation, and
against the individuals who are, and were during the infringements,
its directors or stockholders, or workmen in its employ.
The case finds that Shea had no interest in the business, but was

a nickel plater for wages. As to the other defendants, that they were
concerned only as officers and stockholders, and as authorizing the
defense of the equity suit, which they did in good faith under advice
of counsel; except that Allen, as an officer of the company, solicited
the business for which the defendant corporation was pursued in the
equity suit.
T. W. Clarke, for plaintiffs.
D. H. Rice, for defendants.
LOWELL, C. J. The final decree of this court in the equity suit

being for damage'!:! in respect to the very same infringements now in
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suit, is a merger of the cause of action as against the corporation.
The hardship of the case arises from the course of practice by which
security can be had by attachment in actions at law, but not in
equity, excepting when an injunction nisi is ordered, and so it has
happened that the present action might have been more productive
to the plaintiffs than that which they pursued. It does not appeal'
that this point had occurred to plaintiffs when they moved befOre
Judge Shepley for a trial of this action. If it had, they might have
discontinued the equity suit. As torts are joint and several, de·!
cree does not release the other defendants, there having been no
actual satisfaction. The question, then, is whether the directors,
stockholders, and workmen of the corporation are liable.
It has been held that a mere workman who makes a patented artie

cle is not an infringer. Delano·v. Scott, Gilp. 489; Heaton v. Quin-
tard, 7 Blatchf. 73. The reason given by Hopkinson, J., in the first
of these cases, goes far to decide the present. He says that the stat-
ute does not mean to class mere agents, servants, etc., as maketsand
venders of the patented improvement, but the fQrwh..ose
account and benefit they act.
It was conceded, but without being decided, in Lightner V., Brooks,

2 Cliff. 287, and in Lightner v. Kimball, 1 Low. 211, that a director
who has acted affirmatively, so to speak, and ordered an infringe-
ment by the corporation, would subject himself to an action. But,
upon further examination, I think the law is not so. Infringement
is not a trespass. The form of action is case; and this is
the act done is not of itself a direct interference wIth tangible
property of the plaintiff, but an indirect interference with his para-
mount right. It is like the building of a house upon a man's own
land, which shufs out a light. which his neighbor has a prescriptive
right to enjoy. The person who is to pay damages for a disturbance
is 1iot everyone who has had anything to do with the building, but
he who owns it. It would be a great hardship if the directors of a.
railway or manufacturing corporation were bound, at their personal
peril, to finc:I out that every machine which the company uses is free
of all claim of monopoly. No case precisely in point has been cited;
but the practice certainly is to ask for damages only against the cor-
poration. Joinder in equity for purposes of discovery and injunction
is another matter; but I have not damages to be asked for
against the directors of a corporation, excepting in one case, which
did not come to trial, but was discontinued as to the directors.
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I am of opinion that the only persons who can be held for dam-
ages are those who should have taken a license, and that they are
those who own or have some interest in the business of making,
using, or selling the thing which is an infringement; and that an
action at law cannot be maintained against the directors, share-
holders, or workmen of a oorporation which infringes apatented
improvement.
The plaintiffs are to have 30 days to exoept to this ruling. At

the end of tha.t time the order will be, judgment fOJ: the defendants.

TBllI JOHN W. HALL.-

CD/,tria OO'U'I't, E. D. P,nn'yloania. July 21,1882.)

ADHmALTY-CBUSItJNG 01' BARGE m DOCK-BuRDEN 01' PROOF.
A schooner at high water went into a dock, between a loaded barge and

another schooner. There being insufficient room at lowwater for all the vessels,
the barge on the fall of the tide was crushed. There was evidence that the
superintendent of the dock had ordered the barge to drop astern of the enter-
ing schooner, but the testimony left it doubtful whether the barge could have
moved, and whether there was room for her to lie astern of the schooner. Held,
that the schooner having entered where there was insufficient room, was prima
facie liable for the injury, and the proof having failed to satisfy the court that
the barge could have moved, the latter was entitled to a decree.

Libel by the owner of the barge Halsey against the schooner John
W. Hall, to recover damages for the crushing of the barge. The facts
were as follows:
()nJune 26, 1878, the Halsey was lying at Pier 1, Port Richmond, loading.

On the opposite side of the dock. at Pier 2, was the schooner Mellon. The
John W. Hall, having been ordered to Pier 1, attempted to enter, the dock, but
grounded and lay' RcrOilS the entrance. Late in the afternoon the Halsey
finished loading, and about 9: 30 in the evening, the tide having risen suf-
ficiently to float the Hall, the bauled in between the Halsey and the
Mellon. When the tide fell there was not enough space in the dock for
three vessels to lie abreast, and the Halsey was crushed. On the part of
libelant it was claimed that after the Hall had entered the dock the Halsey
had not room to move out, and that, even if she' could have moved, there was
not sufficient lengt,h of pier to have enabled her· to lie astern of the Halt On
the part of the :J;espondent it was claimed that, by the rules of the port, the
Halsey bEling loadlfl. was bound to drop astern of the Hall; that there was
*Reponed' by Frank P. Prichard, )l:eq., or the Philadelphia bar.


