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OmrQuisT and another ». JomN V. FarwerrL & Co. and others.
(Cércuit Court, D. lowa, N. D, 1882.)

L RemovirL oF Cause—TREsPASS—CAUSE REMANDED.

Where an action of trespass was commenced in & state court agamst a sherift
for the wrongful seizure of goods of plaintiffs as the property of an attach-
ment debtor, and the creditors of such debtor, citizens of another state, pro-
cured themselves to be substituted as defendants in the state court. in place of
said sheriff, and removed the cause to the United States circuit court; Zeld, on
motion to remand, that the cause be remanded to the state court.

2. SAME—PLAINTIFF CANNOT BE DEPRIVED OF ALL REMEDY.

Where the real cause of action is between citizens of the same state, citizens
of another state cannot, by procuring themselves to be substituted for the de-
fendant, procure the removal of the cause into the federal court, and thereby
deprive the plaintiffs of their remedy against the original defenda.nt. for a tres-
pass committed by him.

Motion to remand.

On the nineteenth day of December, 1881, said John V. Farwell
& Co., and other creditors, commenced actions against P. & N.
Ohlquist by attachment in the district court of Linn county, Iowa.
It is alleged and claimed hy the plaintiffs in the present suit that the
sheriff of Linn county did not levy the attachments upon the prop-
erty of said P. & N. Ohlquist, but at the request of said Farwell &
Co. and others said attachments were levied upon a stock of goods
and merchandise belonging to and in the possession of N. A. Sun-
berg and F. B. Ohlquist; that said N. A. Sunberg and F. B. Ohlquist
immediately served notice in writing upon said sheriff that they were
the owners of said property, and demanded the same; that John V.
Farwell & Co. and others having furnished the sheriff with a bond of
indemnity, he refused to release the property. It appears that theve-
upon, on the twenty-ninth day of December, 1881, said N. A. Sun-
berg and F. B. Oblquist commenced, in the district court of Linn
county, actions of frespass against the sheriff, claiming damages for
the seizure of said property; that at the March term of said court
for the year 1882, B. F. Seaton, said sheriff, and said Farwell & Co.,
Becker, and Sherer, Sherk & Co., presented their petition to said
court asking that said Farwell & Co., Becker, and Sherer, Sherk &
Co. might be substituted in the place and stead of said sheriff as
defendants in said action, and that said sheriff might be discharged;
whereupon an order was made by said court discharging said sheriff
and substituting said Farwell & Co., Becker, and Sherer & Co. as
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defendants in said action. To this order the plaintiffs at the time
excepted, and thereupon said Farwell & Co., Becker, and Sherer,
Sherk & Co. filed their petition for removal of said cause to this
court, which petition was granted and said cause was transferred ac-
cordingly, the plaintiffs excepting to the order of transfer. And now,
at the April term of said circuit court of the United States, the plain-
tiffs move to remand said cause to the state court.

J. B. Young and Welsh & Welsh, for the motion.

Herrick & Co., O. P. Shiras, and E. Keeler, contra.

Love, D. J. Was this cause rightfully removed into this court?
If it was, the legal results are certainly most extraordinary, not to
say unjust.

The plaintiffs here sued the sheriff of Linn county, in trespass
for—as they alleged—seizing the plaintiffs’ property by a writ of
attachment issued against other and different parties. If the plain-
tiffs’ allegations be true, the sheriff dispossessed them of their prop-
erty without any warrant of law whatever. Most certainly, if this
was a wrongful seizure, the sheriff ought {o respond to the plaintiffs
for damages, and look for indemnity to the attaching creditors, at
whose instance and in whose interest he made the seizure. Nothing,
at all events, can be clearer, in point of law and in common justice,
than that the plaintiffs ought to have a right to be heard some-
where—in some tribunal—against the sheriff in such a case. To
deny them this common right would certainly be to inflict upon
them a flagrant wrong. Now, if the plaintiffs’ motion to remand
be denied, he will be deprived of all right to assert his cause against
the sheriff—a public ministerial officer, alleged to have committed
a trespass upon the plaintiffis—in any tribunal whatever.

These defendants, who were the attaching creditors in the state
court, intervened in the action against the sheriff, and obtained an
order discharging the sheriff from that action and substituting them-
selves. To this order the plaintiff excepted; and surely, whether the
action of the district court of Linn county was right or wrong, he had
a right to be heard on his exceptions before the supreme court. And
if, upon a hearing in the supreme court, the order of the court below
had been reversed, the sheriff would have been retained as a party to
the plaintiff’s action, and the cause could not have been removed
into this court, because the sherifi and the plaintiffs are both citizens
of Towa. But these defendants, having succeeded in getting the
gheriff out of the case, and being themselves citizens of Illinois, im-
mediately removed the cause into this court, upon the ground that the
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sole continuing controversy was between themselves and the plaintiff,
citizens of different states. The removal carried the whole case into
the federal court, it being now well settled that the whole cause, and
not any part of it, must be transferred by the removal. Nothing
remained in the state court upon which it could act, and there was
no cause there from which any appeal could be taken to the supreme
court of the state. Thus the defendants, by their voluntary inter-
vention and by the removal, deprived the plaintiffs of their action
against the sheriff in the court below, and of their rights to a hearmg
upon their exceptions in the supreme court of the state.

The defendants have now got the plaintiffs into this court. What
is the result? The sheriff is out of the case entirely, and the defend-
ants have succeeded in depriving the plaintiffs of any hearing what-
ever against him in the district court of Linn county, in the state
supreme court, and in this court. This court cannot hear the plain-
tiffs, to assert anything whatever against the sheriff, because the
gheriff is not here. If he were here, his presence would oust the
jurisdiction, and the court could do nothing but remand the cause
to the state court. Thus, though the sheriff may, at the instance
and request of the defendants, have committed a flagrant trespass
against the plaintiffs, he goes entirely free, and the injured party
has no redress whatever against him. The sheriff is personally
within the jurisdiction; he may have property here; he is presum-
ably a responsible man; he has, at all events, given bond, with
approved sureti¢s, for the indemnity of injured parties. The plain-
tiffs sought their remedy, as they had a clear right to do, against the
sheriff, a public officer, who committed the alleged trespass. What
is the result of the intervention and removal? The plaintiffs are
driven to prosecute their suit in this court against non-resident
pa,rtles, who may be insolvent, and whose property, if they have
any, is, in all probability, beyond the jurisdiction and process of the
court.

Tt is our judgment that it was not competent for the defendants
to displace and supplant the original defendant and remove the
cause, 80 a8 not only to deprive the plaintiffs of all remedy against
him, but of a hearing of his cause in any court whatever.

The motion to remand is sustained.

MoCrary, C. J., concurs.
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Cross v. SaeIN and others.
(Oireuit Court, B. D. Tennessee. 1882.)

Brrr. To ExJoiN WASTE AND REMOVE CrLoUD ON TITLE—TITLE TO BE SHOWN.
A complainant not in posseksion, who seeks by bill in equity to enjoin waste
and remove a cloud upon his title to land, which at the time is in possession of
an adverse claimant, must show a good title in himself or fail in his suit.
GRANT—PRIORITY.
A grant of land by the state of Tennessee, on the eleventh November, 1841,
on an entry made in 1840, is paramount to & grant issued in 1845, on an entry
made in 1830.

. SAME—IN WHOM TITLE VESTS.

A grant to John H. Jones & Co. vests the legal title in John H. Jones, for

himself and in trust for his partners, in proportion to their several interests.
STATUTE OF LIMITATIONS—SUSPENSION BY WAR.

The existence of war suspends the statute of limitations as between citizens
of the adverse, belligerent powers, but not as between citizens of the same
power.

SaMr—ErrFECT 0F WAR AND CrosiNg oF COURTS.

A public war and the closing of the courts conjointly would suspend the
statute of limitation. But if the means provided by, law for the issuance and
service of process exist, whereby injured parties can commence suit, the court
is not ¢* closed,’! although they are not regularly held at the times appointed by
law, and the probabilities are that a suit then brought would not be tried until
after the cessation of hostilities,

. SaMeE—JupnIiciaL KNOWLEDGE.

Courts may take judicial notice of the existence of a public war, when it com-
menced and when it terminated, and all of its historical incidents; but the
courts cannot take judicial cognizance of the fact that the courts of a particu-
lar county were closed. 1f the fact exists, and is relied on by either party to a
suit, it must be established by extraneous evidence, as other ordmary facts are
required to be proven. . -

PossessioN—EFFECT OF.

An actual, exclusive, continuous, and adverse possession of granted land in

Tennessee for seven years, by a party claiming under a color of title, defining

boundaries and purporting to convey & fee-simple estate, will vest the possessor
with a good title in fee.

. SaME—By BorH PARTIES.

‘Where small quantities of a tract of land adversely claimed by the contend-
ing parties have been Keld by both of them during the same period, the owner of
the superior title is, by construction -of law, in possession of all the land
embraced within'his title not in the actual possession of the adverse claimant.

. TeE Facrs OF T8 CasE.

Lomplmnant sues for 3, 000 acres of ummproved mountam land. He had
held two or three acres thereof by his tenant for more than seven years, claim-
ing the whole under color of title, purporting to convey a fee. But during the
same period the defendants, and those from whom they claim, who.owned the
superior title, had possession of about the same quantity of the land claimed by
them hoth, Complainant contended that, notwithstanding the conceded fact
that defendants had both the title and possession, defendants did not claim the



