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using and controlling the property and earnings of that corporation
in breach of the trust imposed upon it, and in fraud of the rights and
interests of the stockholders of the company.
It is a general principle that the property of a corporation is a

trust fund for the benefit of the stockholders, in the hands of the cor·
porate body, which is the trustee; but capital stock in the corpora-
tion, the certificate or evidence of which is in the hands of its owner,
who has paid for it, is neither a trust fund, nor is its owner a trustee;
and it is not perceived why statutes of repose do not run to protect
the owner in his right to such property, the same as it would in ref·
erence to any other class of property.
The result of these views is that the demurrers to the ame::lded

bill are sustained.

DOMESTIC & FOREIGN MISSIONARY SOCIETY tI. HINMAN and others.

(Oircuit Court, D. Nebraska. January, 1881.)

1. CONCURRENT JURISDICTION-RIGHT TO POSSESSION OJ' PROPERTY.
By the service of a writ of replevin issued from a state court, the property

comes into the custody and possession of that court, for all purposes of juris·
diction in that case, and no other court has a right to interfere with that pos-
session, unless it be some court having a direct supervisory control over the
court issuing the writ, or some superior jurisdiction in the premises.

2. BAME-REPLEVIN-HIGHT AND TITLE TO PROPERTY.
The question as to whether the property levied on under the writ of replevin

is trust property, belonging to the complainant as trustee, or individual prop-
ertyof the defendant, is for the state court to determine in the replevin suit;
and it cannot, therefore, be assumed, in determining the question of jurisdiction,
that the property is trust property, and that complainant is entitled to it as
trustee.

S. INJUNCTION-WHEN NOT TO ISSUE-RESTRAINING PROCEEDINGS IN 'l'HE COURT.
The circuit court will not issue an injunction to restrain a party from claim-

ing, using, occupying, incumbering, disposing of, or interfering, or in any
manner intermeddling, with property which the state court has directed its
officers to place in his hands.

Bill in Equity.
J. M. Woolworth, for complainant.
George W. Doane, for respondents.
MCCRARY, C. J. As one of the grounds upon which the respond.

ent moves to dissolve the injunction, it is alleged that the property in
controversy was, at and before the time of the commencement of this
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'Suit, and still is, in the possession and control of another court of ,con-
current jurisdiction, to-wit, the district court of the state of Nebraska, in
and for the county of Knox, and that, therefore, this court ought not to
take jurisdiction. The property which is the subject-matter of this
suit consists of certain buildings erected upon an Indian reservation
in Knox county, Nebraska, and the furniture, ete., connected
with, used as a chapel for religious worship, and for Sunday schools
and other religious purposes, including clergyman's ,residence, apari-
ments for an ipdustrial school for Indians, dwellings for employes, etc. ;
also a farm of. about 30 acres of cultivated land. Neither party to
this suit claims any title to the soil. The property is used in con-
nection with a church and school established for the civilization' and
education of Indians; but whetherit is the property (If the complain-
ant, or of the respondent S. D. Hinman, is the principal matter of
dispute between the parties to this suit.
The bill was filed July 30, 1880. It sets forth the facts concern-

ingthe acquisition of the property in question, and the purposes for
which it was acquired, as claimed by the complainant, and concludes
with the following prayer:
" Wherefore your orator prays the aid of this honorable court as follows: ,

That the said defendants answer this, your orator's bill, according to
the course and practice of this court, but not under oath, their answer under
oath being hereby waived.
"(2) That the said defendants and each of them, and the attorneys, coun-

sellors, agents, and employes of each of them, be, by the order and injunL1iion
of this honorable court, enjoined and restrained from claiming, using, occupy-
ing, incumbering, disposing of, or interfering, or in any manner intermeddling
with, the said buildings, and the furnitnre, fixtures, and app'liances therein,
the said farm and crops, or the use of the same, for the said mission and its
work; and also from interfering, with, obstructing, or preventing the said
plaintiff, its agerits, and employes from. resuming and taking possession of
said property, and all thereof, or in using the same, or in carrying on the said
work of the said mission, as it has beendone prior to the twenty-third of June
last past.
"(3) That a receiver be appointed, with the usual powers of receivers in

such cases, to take possession of the said property, and all thereof, and resume
and conduct the work of the said mission.
"(4) That it be decreed that the said defendants and each of them has no

right, title, or interest in the said property, and that the injunction above
prayed may be made perpetual.
"(5) That your orator have its costs of this suit, and all other relief that is

necessary and equitable."
On the twenty-third day of June, 1880, more than So month before

the commencement of this 8uit, the respondent S. D. Hinman
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brought an action of replevin in the distribt court of Knox county,
Nebraska, against William W. Fowler, who was then in possession as
complainant's agent, to recover possession of said· property; and
thereupon a writ of replevin was issued, and the officer's return
shows that on that day he seized the property and delivered it to said
Samuel D. Hinman, taking from him the bond and security required
by the statute. Afterwards, in November, 1880, the complainant
entered its appearance in saia suit in the state court, and
was made a party thereto and given 60 days to interplead. The
replevin suit is still pending.
There can be no doubt that by the service of the writ of replevin

the property came into the possession of the state court fat all the
purposes of jurisdiction in that case. The rule upon this subject is
not doubtful. The same property cannot be subject to two jurisdic-
tions at the same time. The first levy, whether made under the fed.
eral or state authorities, withdraws the property from the reach of
the process of the other. Where there are several authorities equally
competent to bind the goods of a party, they must be considered effect-
ually and for all purposes bound by the authority which first actually
attaches upon them. "This rule," says Mr. Justice Campbell, in Tay-
lor v. Carryl, 20 How. 594, "is the fruit of experience and wisdom,
and regulates the relation and maintains harmony among the vari-
ous superior courts of law and chancery in Great Britain." In Buck
v. Oolbath, 8 Wall. 841, Mr. Justice Miller stated the rule in these
words: i1CThe principle is that whenever property has been seized by
an officer of the court by virtue of its process, the property is to be
considered as in the custody of the court and under its control for
the time being, and that no other court has a right to interfere with
that possession, unless it be some' court which may have a direct
supervisory control over the court whose process has first taken pOSe
session, or some superior jurisdiction in the premises." See, also,
to the same effect, Freeman v. Howe, 24 How. 450; Haganv.Lucas,
10 Pet. 400.
The general rule is not controverted by counsel for complainant,

but he insists that it does not apply to this case because the property
in controversy is held and claimed for the purposes of a public charity .
only, and that consequently a trust attaches to it, which necessarily
gives this court jurisdiction over it.
In the first place it must be said, in answer to this suggestion,

that whether this is trust property belonging to the complainant as
trustee, or individual property of the respondent Hinman, is one of
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the questions in dispute between the parties, and is, indeed, the very
question which must be determined by the state court in the replevin
suit, and by this court also, if our jurisdiction shall be maintained.
It cannot, therefore, be assumed, in determining the question of juris-
diction as an established proposition, that the property is trust prop-
erty, and that the complainant is entitled to it as trustee. But even
assuming that the complainant is right as to the fact, and that this
property is a trus.t property purch·ased with funds contributed to the
complainant or its agents for the purpose of aiding in a public char-
ity, it still remains true that every question which can arise touching
the possession of it may be properly decided by the state court in the
replevin suit. A trustee who has the right to. the possessiop of spe-
cific articles of personal property which are wrongfully withheld from
him, may, without doubt, bring an action at law in replevin to recover
the same. The real question here is this: If the jurisdiction of this
court be maintained; if the injunction heretofore granted be contin-
ued in force and finally made perpetual,-will it deprive the state court
of the power to go on and determine the issues in the replevin suit,
rendering judgment according to its own views of the law and the
facts, and to execute the same by its own process? A reference to
the pleadings in the two Cases will furnish a ready answer to this
inquiry. We are asked in this case to enjoin the respondents from
claiming, using, occupying, inoumbering, disposing of, or interfering,
or in any manner intermeddling, with the property in controversy.
Now it is perfectly clear that while this injunction is J!laintained
the state court cannot go on and adjudge the possession of the prop-
erty to be in the respondent. The injunction forbids the respondent
to take possession of or to hold or to intermeddle with the very prop-
erty which the state court has directed its officers to place in his
hands, upon his giving bond to answer for it at the end of that suit.
The bill also prays that a receiver be appointed to take possession of
the property, which is, of course, entirely inconsistent with the exer-
cise of any jurisdiction or control over it by the state court. It also
prays for a decree that the said defendants and each of them have no
right, title, or interest in the said property, and that the injunction
may be made perpetual.
By reference to the General Statutes of Nebraska on the subject of

replevin, (chapter 11, pp. 552-555,) it will be seen that the question
of the right of property as well as the right of possession may be
tried in the replevin suit; but whether the judgment in that case
extends to a determination of the right of property, or stops with that
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of the right of possession, in either case its judgment might be
dered entirely nugatory by the decree in this case.
Complainant relies upon the case of Watson v. Jones, 13'Wall. 679,

as sustaining his view of the case before us. In that case. a state
court of Kentucky had decreed that the possession of certain church
property should be delivered to certain persons who were held to be
legal officers of the church, and entitled, for the time being, to control
its property. It was held that the nature and character of the pos-
session so decreed to be delivered, might be inquired into by another
court, and if it was of a fiduciary character, and the trust was not
involved in the first suit, the second suit might be maintained in
any court of competent jurisdiction to declare, define, and protect the
trust, though the first suit might still be pending.
There is this clear distinction between that case and the one at bar.

None of the parties to the case of Watson v. Jones claimed any indi-
vidual interest in the property in controversy. Here; as we have
already seen, the respondent does claim to be the absolute owner, and
to test his right has commenced a suit in the courts of Nebraska. It
was not, however, held by the supreme court in Watson v. Jones that
any relief could be granted which would interfere pith the execution
of the decree of the state court. On the contrary, 'Mr. Justice Miller,
who delivered the opinion, on page 720 says: "Under this prayer for
general relief, if there was any decree which the circuit court could
rencler for the protection of the right of the plaintiffs, and which did
not enjoin the defendants from taking possession of the church property,
and which did not disturb the possession of the marshal of the Louisv1lle
chancery, that court had a right to hear the case and grant that re-
lief. "
It appears,therefore, that the jurisdiction was maintained upon

the ground that it was not necessary, in order to maintain it, that
any judgment or decree should be rendered interfering in any way
with the action of the state oourt in a suit previously commenced.
Indeed, the rule that, as' between courts of concurrent jurisdiction,

the court which first gets possession of the property must retain it to
the end, is distinctly affirmed in that case. Its application to the
facts presented in that record was denied upon the ground that the
issues in the two cases were essentially different, and that in the case
in the federal court the relief sought was different from that awarded
in the state court. On page 717 Mr. Justice Miller points out these
differences very clearly, and adds: "This brief statement of the issues
in the two suits leaves no room for argument to show that the pend-
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ency of the first cannot be pleaded either in bar or abatement of the
second."
It is true that here the case in the state court is an action at law,

and that the present case is a suit inequity; but the rule applies not-
withstanding.See Conkling, Treat. 296. The case of Taylor v. Car-
ryl, supra, was one of conflict between'the purchaser of a vessel, under
the judgment of a state Murt in an attachment case; and another pur-
chaser, under the dec'ree of a federal court in a proceeding in admi-
ralty. It was:insisted in that case that by virtue of the exclusive
jurisdiction of the federal courts in admiralty over the vessel in ques-
tion, its judgment was a lien prior to that in the state court, al-
though the Buit in the latter court was first instituted; but the court
held that the vessel, being in thelawful custody of the sheriff by vir-
tue of the process of the state Murt, was beyond the reach of the
process of any. other court, whether a.common-Iaw court, proceeding
as such, or of a court of admiralty in a suit in rem to enforce the
maritime lien. No valid seizure was possible upon the process issued
by the federal court, for the reason that the vessel was in the custody
of the state court.
Section 720 of the Revised Statutes of the United States provides

that "the writ of injunction shall not be granted by any court of the
United States to stay proceedings in any court of a state, except in
cases where such injunction may be a:uthorized by any law relating
to proceedings in bankruptcy."
From what has already been said it is manifest that the effect of

the injunction in this case would be to stay proceedings in the state
court in the replevin suit. It would be to retain the property in the
. possession of the complainant regardless of the writ issued by the
state court ordering it to be placed in the possession of the respond-
ent. It would be to stop altogether the proceedings in the replevin
suit, because it would be impossible to proceed with that suit with-
out violating the injunction prayed in this case.
These considerations necessarily lead to the conclusion that the

granting of an injunction in this case, after the commencement of the
replevin suit in the state court-of which neither the court nor the
counsel was advised-was an error, and that, therefore, the injunction
must be dissolved; and it is so ordered.
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NOT:E.
RESTRAINING .PROCEEDINGS IN STATE COURTS. This section: to

the restraint of sUits, which, but for tbeilljunction, the state .court· would
have jurisdiction over, (In re Long -Island, etc., Trl1ln8. Co. 5 FED. REF. 628,)
and only such as are commenced in a state court before proceedings in t}le
federal court have been commenced, (Fisk v. Union Pac. R. 00.10 ,Blatchf.
518;) for, if a suit be commenced in the federal
in a state court may be restrained. Id. k Proceedings" include all steps
taken in a suit from its inception to final process. U. S. v. Collins, 4 Blatchf.
142. This section is an inhibition against staying a partyJn the conduct of
the proceedings in a state court, as much as an inhibition against an injunc-
tion, mandamus, or prohibition directed to the state court, (Fisk v. Union
Pac. R. Co. 6 Blatchf. and its interpretation is restricted by.sections
640 and 646 of the Revised Statut/38 to cases where the jurisdiction of the
courts of the United States is originally invoked for the purpose.of staying
proceedings in the state courts. Perry v. Sharpe, 8· FED. REP., 24.
RESTRIOTION OF AUTHORITY. A court of theUnited States cannot enjoin

proceedings in a state court. Diggs v. Wolcott, 4 (Jranch, 179; Rogers v. City
of Cincinnati,S McLean, 337. So the supreme court cannot enjoin proceed"
ings in a subordinate state court, although it has allowed a writ of error to
the judgment of the appellate court. The Slaughter-house Cases, 10 Wall.
273. The circuit court has no jurisdiction over the proceedings of a state court.
BJ'idges v. Sheldon,lS Blatchf. 517; Watson v. Jones, 13 Wall. 679. Although
the circuit court has no jurisdiction over proceedings in a state court, yet this
section does not prevent it from releasing a defendant from process out of a
state court Violating its protection, or to prevent abuse of ita privileges.
Bridgesv. /Sheldon, 18 Blaichf. 517; S. C. 7 FED. REP. 45; Hl'?'st's. Case, 4Dall.
387. So a circuit Murt may restrain parties from taking out criminal process
under a state law which impairs the obligations of contracts, (Loui.Yiana State
Lottery Co. v. Fitzpatrick, 3 Woods, 222;) nor does this section prohibit the
district court, after a transfer of the ship and freight under the "limited-liabil-
ity act," from restraining the prosecution of any suit growing out of the dis-
aster theretofore commenced and then pending in a state court, (In re Long
Island, etc., Tram. Va. 5 FED. REP. 627.) A circuit court cannot issue an
injunction to stay proceedings in a state court. The Slaughter-house Case, 1
Woods,21. An injunction to restrain suits in the state court for the collection
of taxes will not be granted, (Moore v. HollidaY,4 Dill. 52;) bnt, under special
circumstances, a temporary injunction to restrain the collection of retrospellt-
ive taxes was allowed. Id. Although a party files a bill of interpleader, yet
he cannot restrain a defendant from prosecuting an action pending in the state
court. City Bank v. /Skeltun, 2Blatchf. 14. Where the jurisdiction of a court
and the right of a plaintiff to prosecute his suit have once attached, that right
,cannot be arrested or taken away by proceedings in. another court. Peck v.
Jenness, 7 How. 625. So, if a marshal is sued in a state court for taking the
goods of a third person on a writ of execution, the proceedings against him
cannot be enjoined. Evans v. Pack, 7 Cent. Law J',409. This section pro-
hibits the issue of an injunction to restrain the sale of property under an
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execution issued out of a state court, although application is made by a third
party whose property is taken. Watson v. Bondurant, 2 Woods, 166; S. C.
30 La. Ann. 1; Daly v. The She'riff, 1 Woods, 175; Perry v. Sharpe, 8 FED.
REP. 23; contra, Cropper v. Coburn, 2 Curt. 465. The bolder of a chattel
mortgage cannot enjoin the sheriff from selling the property under execution
on a judgment against the mortgageor. v. Simonton, 3 Biss. 325.
Courts of the United States have jurisdiction over executors and administra-
tors where the parties have the requisite citizenship, and this jurisdiction is
not barred by subsequent proceedings in insolvency in the state court. In
such case the courts may interpose in favor of a foreign creditor to arrest the
distribution of any surplus of the estate of decedent. Green v. Creighton, 23
How. 90. See Youley v. Lavender, 21 Wall. 276; January v. Powell, 29 Mo.
241.
ON CAUSE REMOVED. A circuit court will not order a·stay of all proceed-

ings in a state court in a cause removed into the circuit court, (Fisk v. Union
Pac.. R. Co. 6 matchf. 362; Perry v. Sha1-pe, 8 FED. REP. 23;) but after re-
moval it has jurisdiction to continue in force an injunction allowed by the
state court before the removal. Smith v. Schwed,6 FED. REP. 458: and see
Rev. St. §§ 640, 646; Act of March 3,1875, § 4; 18 St. 571. If plaintiff, after
removal, brings an action in the state court, upon a jUdgment rendered therein
before removal, defendant may file a bill in the circuit court to restrain the pro-
ceedings. French v. Hay, 22 Wall. 250. Where a state court improperly
refuses a petition for removal, and renders final judgment in a replevin suit,
and orders plaintiffs to restore the property, and, on their refusal to do so,
defendant sues on the replevin bond, the federal court may restrain the pro-
ceedings on such suit, the injunction being merely an ancillary proceeding,
and not forbidden by this sootion. Kern v. Hindekoper, 2 Morr. Trans. 618.
IN BANKRUPTCY COURTS. Except in cases arising under the bankrupt law

a court of the United States cannot enjoin a party from proceeding in a state
court, (Haines v. Ca1'Penter, 91 U. S. 254; IJial v. Reynolds, 96 U. S. 340;
Chaffin v. St. Louis,4 Dill. 19: Tifft v. han-clad Manu/,acturing Co. 16
Blatchf. Hyde v. Baneraft, 8 Bank. Reg. 24:) but it has been held that the
bankrupt act does not authorize district courts to issue injunctions to state
courts, nor to actors or parties litigating before them, (In re Campbell, 1
Bank, Beg. 166; Inre Burns, Id. 174: Peck v. Jenness, 7 How. 625; Erwin v.
Lowry, 7 How. 172:) and that 8 state court having acquired jurisdiction 8
United States court has no authority to oust it, (Clark v. Bininger, 3 Bank.
Reg. 518; Tenth Nat. Bank v. Sanger, 42 How. Pro DUdley, 1
Pat L. J. 302.) The express authority of bankruptcy courts to restrain pro-
ceedings in state courts under the bankrupt law extends only to suits against
the bankrupt himself, (Rev. St. § 5106: Gilbert v. Quimby, 1 FED. REP. 114;)
and the implied authority extends only to pro.ceedings to realize the assets
and bring them into the custody of the bankrupt court, (Rev. St. § 4972;
Gilbe1't V. Quimby, 1 FED. REP. 114.) So, although a party has issued an attach-
ment from a state court to reach a dividend in bankruptcy, he cannot be re-
strained by injunction from the federal court. Gilbert v. Quimby, 1 FED.
REP. 111. It may prohibit a creditor by injunction from proceeding under
an execution issued out of a state court, (IrVing V. Httg,hes, 2 Bank. Beg. 61;)
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or enjoin a sheriff and parties litigant from selling the property on execution,
(In re Mallory, 61 Bank. Reg. 22; In re Lady B1'yan Min. Co. 6 Bank. Reg.
252; In re Atkinson, 7 Bank. Reg. 143.) It may allow the goods to be sold
under the execution or may enjoin proceedings thereunder. In re Schnepf,
1 Bank. Reg. 190. Before the appointment of assignees the petition for the
injunction must be filed by the bankrupt, but after their appointment it may
be filed by the assignees. In 1'e Bowie, 1 Bank Reg. 628. The commence-
ment of the bankruptcy proceedings operates as·a supersedeas of process in
the hands of the sheriff, and an injunction against all other proceedings until
the qnestion of the bankruptcy shall be disposed of. Jones v. Leach, 1 Bank.
Reg, 595. The court may restrain a claimant of a lien obtained by
collusion with the bankrupt from proceeding elsewhere to enforce the lien.
Samson v. Clm'k, 6 Bank. Reg. 403, The control of the district court, sitting
in bankruptcy, over proceedings in the state court over liens and mortgages
existing upon ,the property of the bankrupt, is exercised, not over the state
courts themselves, tut upon the parties, through injunction or other appro-
priate proceedings in equity. Ex parte Christy, WHow. 292. Where thecir·
cuit court has jurisdiction of It case in bankruptcy, an error in granting an
injullction can only be l'eviewed after a final decree. Ex pa1·te Schwab, 98 U.
240.-[ED.

FARMERS' LOAN & TRUST CO. 'V. OXFORD IRON CO. and others.

(Circuit D. New Jersey. July 20,1882

FORReT,oSUBE SALE-POS'fPONEMENT.
Where the sale of mortg'aged premises under a foreclosure decree, appointed

for a particular date, would be ultimately detrimental tj) all interests to all in-
terested, and good cause is shown therefor. the petition of rlefendants for a
postponement of the sale to a future day fixed will be granted.

In Equity.
Turner, Lee d: ];lcClure, for complainants.
Cortlandt d: R. Wayne Parker, for defendants.
NIXON, D. J; This matter is before me on the petition of the Ox-

ford Iron Company, and the firm of Selden T. Scranton .& Co., de-
fendants in the above suit, praying that the sale of the mortgaged
premises be further postponed. '
It appears that on the first of April, 1876, the Oxford Iron Com-

pany, a corporation of the state of New Jersey, doing business at
Oxford, in the county of Warren, and being the owner in fee ofcer-
tain real estate, including farms, lands, mines, and mining rights, sit-
uate in the saidcounty of Warren, caused to be issued bonds of the
corporation amounting in the aggregate to $750,000, payable April


