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the evidence. That rate was adopted without litigation by all the
owners of cargo except the respondent. Not only is the service in
the particular case to be regarded, but the compensation is to be
looked at, as it may induce aid by competent salvors to other prop-
erty in distress; and the equipment of the Coast Wrecking Company,
with steamers and pumps and wrecking material and skilled men, and
its readiness to act on a moment's notice, must be considered, involv-
ing, as that does, large investments and expenses, which go on as
well while there is no employment. Even the award of 50 per cent.
in respect to the respondent's property will not give more than $12,-
000 compensation beyond expenses for saving over $4:0,000 worth of
property. This is liberal, as it ought to be, but I concur with the
district court that it cannot, in .view of all the circumstances, be con-
sidered excessive.

See same case in the district court, 7 FED. REP. 236.

ANDERSON, Master, etc., and others tJ. Tn EDAlI, etc.

DUNSCOMBE, Master, etc., and others v. SAME.

(District Court, E. D. NfJ/./J York. July 27, 1882.)

1. SALVAGE-SUCCESS AN EsSENTIAL Er.ElmNT.
Wher.e services rendered were not successful, the claim for salvage will not

be allowed; success being the essential element of III salvage service, and its
absence fatal to a claim for compensation.

2. 8AME-VALUE OF PROPERTY AN ELEMENT.
Although salvage compensation is not awarded by any 1lxed rate of commis-

sion on the value of the property saved, yet the value of the property saved
is an element to be taken into account when making up a salvage reward.

S. SAME-FOREIGN VESSELS-WHAT LAW GOVERNS.
In a case of a salvage service performed by a British vessel in rescuing a

Dutch vessel, neither the Commercial Code of the Netherlands, nor the prac-
tice of the English courts, furnishes the law for the American courts of admi-
ralty; and those courts, when not fettered by statute, administer the maritime
law upon a consideration of those principles which have obtained general
recognition among maritime nations, and are justly applicable to all ships that
sail the seas.

4. SAME-COMPENSA.TION-LIBERAL REWARD.
The greatness of the peril from which the salved vessel was rescued; the

fact that, if she had not been taken in tow by .the salving vessel, she would
most likely have drifted into the same dangerous locality from which she had
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barely escaped; and the facts that the master of the salving vessel had aban-
doned bis own voyage, and that by the service rendered he had brought the
sai.ved· vessel into her port (}f destination, and relieved a large number of pas-
sengers from peril,-.l:uke up a case meriting a liberal reward.

Butler, .stillman & Hubbard, for libelants.
P. J. Joachimssen, for respondent.
BENEDICT, D.J. These two actions are brought-one by the master

and owners of the stealll·ship Persian Monarch, and the other by the
master and owners of the steam-ship Napier-to recover salvage com·
pensation for seryices rendered to the Dutch steamer Edam. They
were tried together by consent.. The following are the facts:
The steamer Edam, laden with a cargo and passengers, left Rotterdam,

bound fur New York, on the first day of January,1882. On the fourteenth
of January, in latitude 43 deg. N. and lungitude 58 deg. 30 min. W., she lost
all the blades of her propellor. Sails were then set, and she proceeded for seven
days under sail with signals of distress flying. One steamer of the Hull line
passed by in plain sight without stopping, although informed by gun and sig-
nal that the Edam required immediate assistance. On Saturday, January
21st, when about latitude 40 deg. 36 min. and longitude 68 deg. 50 min. W.,
the steam-ship Persian Munarch, a powerful steamer, bound to the westwatd,
fell in with the Edam, and at her request took her in tow. The weather was
then fine, but by midnight it blew a gale, with a heavy sea. On Sunday morn-
ing the hawser partell in the increasing gale. Efforts to regain the hawser
were made during Sunday without success. During Sunday night the Persian
Monarch lay by, exchanging signals with the Edam until 3 :15 on Monday
morning. After that the Edam was lost sight of. Efforts to lind her were
kept up by the Persian Monarch until! :30 P. ]\[. on Monday, when the hope
of finding her was ahandoned, and the Persian Monarch took a course for New
York, where she arrived on Tuesday. Upon arrival the agents of the Edam
were informed by the master of the Persian Monarch how and where the
Edam had been left, and he held consultations with the officers of a revenue
cutter, which the agents of the E(lam procured to be dispatched from New
London in search of her, and he also prepared charts to aid the cutter in her
search, which search proved to be vain.
The Edam, when lost sight of by the Persian Monarch on Monday mornirig,

was some 65 miles south-west of Nantucket shoals, powerless to hold any
course, and drifting to the north-east. The weather was cold, and some of
her crew became frost-bitten. Her decks were covered with ice. The sea
continued high, she rolled heavily, and SOme of her sails were blown away.
By noon on Monday she was among the breakers on Nantucket shoals. The
small boats were made ready and life-preservers distributed among the pas-
sengers. She passt'd near dangerous breakers in 12 fathoms of water, and
once actually after which the leak increased, At 2 o'clock she passed
between the shoals and the Davis light-ship, nearly 70 miles from where she
had been left by the Persian Monarch. She drifted until morning to the south·
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ward control of her movements, steering in one direction while she
drifted in another, her sails only steadying her. On Tuesday the gale and sea
moderated, but thedrifting of the st.eamer to southward continued. OnWednes-
day the sea was smooth, the wind light, from the south-east, and the Edam
on the inner edge of the Gulf stream, 180 to 200 miles E. by S. t S. from
:-:;andy Hook, 60 miles S. from Nantucket shoals, some 80 miles S. E. from
where the Persian Monarch had left her, and S. of the usual track of steamers
bound in or out of New York, when at about 8 A. M. she was discovered by
the steam-Ship Napier, aIdron steam-ship of 1,927 tons, bound from New
York to London, which had happened to take a more southerly course than
is usually taken by out-going steamers. When the Edam was discovAred by
the Napier she had flying from her mainmast the signal" Want immediate
assistance," and from her foremast the. sigual "Will you take me in tow?"
The Napier ran down to her, and, in answer to her signals, replied that she
would tow her to Halifax. The master of the Edam then went 011 board the
Napier, and, with great earnestness, entreated the master of the Napier to tow
him to New York, representing the perils 'he had encountered on the shoals,
the disabled condition of his vessel, and the danger of his being wrecked on
the shoals, in case of storm, while being towed towards Halifax. After much
hesitation, arising from his unwillingness to return to the coast, the master
of the Napier cons'ented to endeavor to get the Edam to New York, upon the
agreement that the compcns:J.tion for the service should be determined in
London by arbitration.
At 11 A. M. 011 Wednesday the Napier commenced to tow the Edam by a

hawser fastened around her mainmast. Her speed, with the Edam in tow,
was six knots an hour, having before been eight and one-half knots. About
6 o'cloc:k on Wednesday the weather changed, a strong wind came up from
the south, increasing to a gale, with sleet and rain. The sea set strong
from the S. W., and at 10 o'clock was very boisterous, washing over the Napier.
All hands on board the Napier, in all departments, stood watch through the
night. 'rhe crew stood by the hawser, watching it and parcelling it. The
strain was so severe that the heaving hawser was brought from the forepeak
to be used in case of need. There was six hours' hard work, amid exposure
from the sleet and rain and cold, in handling the lJawser. The gale became so
strong and the sea so high that the Napier could make but between two and
three knots an hour, and abandoned her course to head moretothe sea; Thurs-
day morning the gale abated somewhat, but the sea continued heavy through-
out the day and night with the wind from the S. W. At 6 P. M. thick
fog set in and heavy rain, and at half-past 8 P. M. the Napier, having run her
distance to Sandy Hook, headed to wind and put her engines dead slow to
keep her position until the fog should lift. During the night the fog lifted
arid the IIighland lights appeared bealing about N. W., distant about 15 miles.
The Napier steamed slowly for the Hook, the sea running high, with strong
ebb-tide, and between 10 and 11 o'clock Friday morning sbe left the Edam
safely at anchor off Hoffman's island. The Napier was obliged to procure
fresh coals before she could resume her voyage. She ordered them on Friday,
uut could not get them until Monday. On 'ruesday she sailed again for Lon-
don, just a week from the date of her original departure.
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The Edam was a new steamer, built at a cost of $226,525. Her cargo was
worth $220,000. On her arrival in New York she had on board coals, stores,
and provisions worth $4,300. Her freight for the voyage amounted to $6,500,
her passenger money to $3,080. She had on board a crew of 52 persons, all
told, and 146 passengers, 35 of whom were children.
The value of the Napier was $160,000; her cargo was worth $98,750. Her

crew numbered 25, all told. In saving the Edam she incurred expenses
amounting to $1,134.56, $422.06 of which was for insurance of the cargo
from New York to London after her return to New York with the Edam.
She was detained seven days.
The underwriters on the Edam having refused to assent to a determination

of the amount of the Napier's compensation by an arbitration in London, the
above-entitled action was commenced in her behalf, and also an action in
behalf ot the Persian Monarch. In both actions the claim is for salvage.

The claim of the Persian Monarch will be first considered. It
seems plain to me that this claim must be wholly disallowed, upon
the ground that the services rendered by the Persian Monarch were
not Buccessful. The contention in behalf of the Persian Monarch is
that her failure to bring the Edam into port is important only in
measuring the amount of the reward. I do not so understand the
law. On the contrary, success has always been held to be an essen-
tial element of a salvage service, and its absence fatal to a claim for
salvage compensation. I am aware of decisions holding that, in case
of a cpntinuous peril, all vessels whose exertions contributed directly
to the final rescue may share in the reward. Such was the case of
The Isldnd City, 5 Blatchf. 264. Also of decisions holding that exer-
tions which have secured the only chance of salvation to a vessel other-
wise certain of destruction may be rewarded when it appears that, by
means of the chance so afforded, and not otherwise, final safety was
attained. Such was the case of The E. U. Spinks, 63. Also of
decisions allowing salvage for bringing property into a condition
whereby a part of it was saved by the subsequent exertions of others.
Such was the case of The Samuel, 15 JUl'. 407. But the case of the
Persian Monarch differs from all of these, and I know of no author-
ity that will sustain her claim. Undoubtedly, her exertions in be-
half of the Edam were meritorious, but her services were completely
terminated and all connection with the Edam ended by a peril qf
the sea before safety was secured. Nothing that the Persian Mon-
arch did after her hawser parted, and nothing that she had done
before, tended in any degree to the subsequent rescue of the Edam
by the Napier. She neither brought the Edam to the place where
the Napier took hold of her, nor conducted her to a place of safety.
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On the contrary, by the misfortune which befell both vessels when
the hawser of the Persian Monarch parted, the Edam was placed in
greater danger than she was when the Persian Monarch began to tow
her. Subsequent events show this. The services of the Persian Mon-
arch did not save the Edam, nor tend to save her; but, as it happened,
only brought upon her a new peril by placing her where she was in
great danger of destruction on the shoals, in the neighborhood of
which, during thick weather, she had been brought when the hawser
parted. A new disaster fell upon the Edam when the hawser parted
and the PersianMonarch was lost sight of, out of which arose new and
different dangers. From them she escaped, it is true, but her escape
is not in the slightest degree attributable to the exertions of the Per-
sian Monarch. My conclusion, therefore, in regard to the action
brought by the Persian Monarch, is that it cannot be maintained.
The libel in that case will therefore be dismissed, and with costs.
In regard to the claim of the Napier, which forms the subject of

. - the second action above named, it is conceded on the part of the
Edam that the Napier is entitled to salvage compensation. The only
dispute is in regard to the amount. No tender of any amount has
been made in behalf of the Edam. She has expressed a willingness
to pay a reasonable amount, and on the argument the suggestion
was made that $1,000 would be reasonable and proper. The Napier
asked for $30,000.
In behalf of the Edam it has been contended that the old method

of giving percentage on the value of the property saved is obsolete.
No doubt it is true that salvage is not awarded according to any fixed
rate of commission, but now, as always, the value of the property
saved is an element to be taken into account when making up a
salvage award. Again, it is contended that because the Edam is a
Dutch vessel the rule of the commercial code of the Netherlands
must be applied, according to which, as it seems, any consideration
of the danger from which the property is rescued is prohibited except
when the property saved is derelict. But while the Edam is a Dutch
vessel the Napier is not. She is a British vessel, and by the same
rule may invoke the decisions of the English courts, where not only is
the peril of the property rescued considered in all cases, but, as is
well known, the present leaning is towards very liberal rewards in case
of relief afforded by one steamer to another steamer disabled. And
what is more, the Napier may invoke the agreement made by the
master of the Edam at the time of securing the service of.the Napier,
, that the compensation should be fixed by arbitration in London,
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where, as it may be presumed, the amount would have been upon the
liberal scale which the English admiralty courts have felt forced to
adopt in cases of this description.
But neither the commercial code of the Netherlands nor the prac-

tice of the English courts furnishes the law for the American courts of
admiralty in cases of this description. Those courts, when not fet-
tered by statute, administer the maritime law upon a consideration
of those principles that have obtained general recognition among
maritime nations, and are justly applicable to all ships that sail the
seas. It cannot, therefore, be doubted that the Napier is entitled to
ask this court, on fixing the amount of her reward, to consider the
value of the Edam and her cargo, and likewise the danger to which
she was exposed when taken hold of by the Napier. The greatness
of that peril is disclosed by the strenuous objection made by the
master of the Edam to being towed towards Halifax, by what had
happened to the Edam between the time when the Persian Monarch
lost sight of her and the time when she fell in with the Napier, and
by the fact that, as the weather proved to be, the Edam, if she had
not been taken in tow by the Napier, would most likely have drifted
into the same dangerous locality from which she already once
barely escaped. It is also to be noticed that the Edam, when fanen
in with by the Napier, was out of the ordinary track of steamers
bound in and out of New York; that the master of the Napier, in
compliance with the entreaties of the master of the Edam not to
take him towards Halifax, but to New York, abandoned his own
voyage and returned to a dangerous coast in a stormy month of a
winter, remarkable for its severity; that by so doing he hrought
the Edam to her port of destination and relieved a large number of
passengers from peril, the extent of which is disclosed by the fact

the agents of the Edam, on hearing of her abandonment by the
Persian Monarch, procured to be dispatched in search of her a reve-
nue cutter, that could hope to save lives, but nothing els8.
Looking at all the circumstances, and mindful of the numbers

whose lives and happiness are constantly at risk in the steamers ply-
ing between the Atlantic shores, of which a large and constantly-
increasing portion are, in case of failure in their machinery, wholly
dependent for safety upon the voluntary aid of other steamers; mind-
ful, also, of the policy upon. which the doctrine of salvage rests,-it
appears a duty owing by the courts of admiralty towards the public
to give, in cases like the present, a reward sufficiently liberal to induce
the master of any steamer to overcome all unwillingness to assume
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additional labor, to put aside his desire to make.a direct and quick
passage, even to disregard the express instructions of his owners, in
favor of the request of another steamer disabled at sea to be towed to
a place of safety.
Upon these considerations I award to the Napier a salvage com-

pensation of $25,000, to be distributed among the owners, officers,
and crew as follows: Out of the sum awarded, the amount actually
disbursed by the Napier in performing the services, viz., $712.50, is
to be first deducted and paid to the owners of the Napier•. Three-fourths
of the remainder is to be then paid to the owners of the Napier, as
their share of the salvage award. The of the Napier is to
receive the Bum of $2,500, and her chief officer the sum of $650.
The remainder is to be divided among the other officers and crew in
proportion to their respective rates of wages-the volunteer third offi-
cer to be rated at £5 per month. ,
Let it be referred to the commissioner to ascertain the names and

wages of the crew, and report the amount to be decreed each person,
in accordance with this opinion.

Equity-Jurisdiction-Dismissal-Remedyat Law.
MITCHELL, Adm'r, 'V. DOWELL and others, and the same parties e c0n-

verso, U. S. Sup. Ct., Oct. Term, 1881. Cross-appeals from the same decree
and on the same record, from the circuit court of the United for
the eastern district of Arkansas. The decision was rendered by the supreme
court of the United States on May 8, 1882. Mr. Justice Woods delivered the
opiJi1on of the court, reversing the decision of the circuit court, and remanding
the cause, with directions to dismiss the bill.
Where a cause of action cognizable at law is entertained in. equity. on the

ground of some eqUitable relief sought by the bill, which it turns out cannot,
for defect of proof or other reason, be granted, the court is without jurisdic-
tion to proceed further, and should dismiss the bill and remit the cause to a
court of law.
Clark & Williams, for Mitchell.
W. F. Henderson and A. H. Garland, for DowelL
Cases cited in the opinion: Russell v. Clark, 7Cranch. 69; Price's Pat. Candle

Co. v. Bauwen's Pat. Candle Co. 4 Kay & J. 727; Baily v. Taylor,l Russ.
& M. 73; French v. Howard.!'\ Bibb, 303; Robinson v. Gilbreth. 4 Bibb,184;
Nourse v. Gregory, 3 Litt. 378.


