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tions be allowed.(y) The fee for depositions relates to testimony taken ot',t
of court under such authority as will entitle. it to be read as evidence in court
at the trial or hearing.(z) Courts of the United &tates will allow the same
fees to anyone taking a deposition as is allowed by the Revised Statutes to
clerks of courts and commissioners;(a) !Jut a fee for an ea; parte affidavit
in a proceeding for a preliminary injunction is not allowable.(b)-[ED.

(y) The Avid, 3 Ben. 434.
(%) Troy L " Factory V. Corning, 7 Blatchr.

16.

(a) Jerman v. Stewart. 12 Fed. Rep, 27]
(b) StimpsoQ v. Brooke, 3 Blatchr. 4G6!

G.A.LLENA tJ. HOT SPRINGS' RAILROAD;

(Cirouit Gour', E. D. Arkansas. April Term, 1882.)

1. IUJLROADS-E.mCTING PASSENGER FROM 'tRAIN.
Where the legal right of a conductor of a: railroad train to eject or remove a

passenger from. the <lars exists, he must effect the removal at a proper place
and in a proper'manner, and with no more confusion, force, or violence than
is reasonably' necessary for the purpose. i"·

2. SAME-DuTY OF CONDUCTOR IN EJECTING, PASSENGER.
Before II: conductor can require a passenger to get oft the carll he should stop

the train ata stationar depot, or where he could be put off without injury or
danger of injury. He has no right to forCibly eject a passsnger at such ,a place
and in su'cha manner as his whim, caprice, or malice may dictate or sl.\ggest.

8. SAME,-AcTION-PJiO'\fINCE OF JURY.
In an action for damages for violent ejection from a car by the conductor, it

is the' province'of the jury to reconcile difference in the testimony,and ,to de-
cide as to the credibility of the witnesses, tl\king into consideration the relalliQn
they to the case, their prob,able'motives, their demeanor, and their op-
portunities of knowing and seeing the fl\ctsabout which theytestify, and the
reasonableness 01,' unreasou'ableness of their te,stimony, in view of the knowl.
edge of nature, and the establish!'ld and'undoubted facts in the case.

4. ASSAULT ON PASSENGER.
Whel',e a conductor, wit.1;lIl,loaded revqlrerin his approaches ,aJ>assen.

ger before making any ell'ort to induce him to get off, and when the 'passen-
ger hlld not JUal;!3, or threatened to m!tke fqrcible resistance to
the conductor is guilty of agtoss outrage.

5. SAME-THll,EATS. .' ' " " .'
With or without the use of a deadly weapon., a conductor has no rjght to

compel a passenger, by cOJUmands or threats, to juJUp froJU aJUoving train.',
6.

The law makes itthe:'duty of railroad· companies to employ competent, slIie,
and civil JUen to discharge-till! duties of, a conductor, and for theliss&ults, ih.
juries, and wrongsinfliQted on by a conductor in of his
employment.a.s such, is responsible. .
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7.
Where the plaintiff was put off the train in an improper manner and in an

improper place, he is entitled to recover a reasonable compensation for bodily
injury, and mental suffering and anguish, reSUlting from the assault; and
where the injury has been wanton llnd malicious, a further compensatioIl by
way of punishment or exemplary damages. in the discretion of the jury•.

Casey Young and G. W. Gord<>n, for plaintiff.
John M. Moore, for defendant.
CALDWELL, D. J., (charging jury.) The plaintiff, a citizen of Mem-

phis, Tennessee, on the twenty-eighth of July, 1881, purchased an
excursion coupon ticket from Memphis to Hot Springs, and return,
good until the thirty-first day of August o£ the Sfl,me year. He trav-
eled on this ticket from Memphis to Hot Springs, and on the eight-
eenth day of August, with his wife and daughter, who preceded
him to the springs, took passage on defendant's train at Hot Springs
to return to Memphis. , When the. conductor. of the train came to
plaintiff for his ticket, which he did according to custom soon after
the train left Hot Springs, the plaintiff tendered to him the excursion
ticket before mentioned. This ticket, the conductor refused to honor,
saying that before he could accept it the plaintiff must present it to
the defendant's agent at Hot identify himself, and sign the
ticket, andh'ave tue agent at that place ,stamp it. The piainti1f
offered to identify hims,elf to the conductor, lJ,nd sign the ticket on the
train, or to do the same before the agent of the company
on the arrival of the train at Malvern, but the conductor declined to
permit him to do so, and required him to leave the train at once.
The train was\hen stopped, and in compliallce with the demand of
the conductor the plaintiff got off, hut on r,eceiving assurance from
one or more passengers on the train that his ticket was good, and to
get on the car again, he did so.' .,; • ..'.
The conductor did not see the plaintiff at the time he got, on after

being put off, but in a short time'afterwards, seeing the plaintiff on the
train, proceeded to put him off a. secortd tillie, in the maniler and under
the circumstantles 'to yOti in the testimony. . .,
The questions in the case to be'de'term.ined by the court' and jury

are: ' ." ':' '
)'J:(.l.

(1) 'D.id the conductor have a put the plaintiff,oft the train?
(2) If he had such right, was Jt a proper manner and at. t\
proper place? (3) If the conductor bad either no right to put the plaintiff
off the train, or if, having the 'right, he exercised it in animpl'oper manner
and at an improper-place, whlltdamage.El'shall the plaintiff receive for such'
'yl'ongful act? ..d
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1. That the plaintiff purchased ana' paid for the excursion ticket
mentioned, and that he was the bona fide holder of the same at the
time. he W&8.put off the train, is not contested. But there are certain
conditions or stipulations contained on this ticket, to which the plain-
tiff subscribed, the fifth of which reads as follows:
.. It is not good for passage unless the holder identifies ·himself or

herself as the original purchaser to the satisfaction of an authorized agent of
the Hot Springs Railroad; and when officially signed and dated in ink, and
duly witnessed and stamped by said agent, this ticket shaIl then be good only
one day after such date, and in naCMe after the thirty-first day of August
following dateof:sale."

And these further stipulations comprise a part of the contract
signed by the plaintiff;
"Unless all the conditions on this ticket are fully complied it shall be

void."
.. In consideration of the reduced rate at which this ticket was sold, I agree

to the above contract."
The contract is signed by the plaintiff and the agent of the rail-

road company, and immediately below the first coupon on the return
ptutof the ticket is this notification :
" '1'0 PURORABERs.-Read the contract and take notice that the return part

of this ticket must be stamped and your signature witnessed by a ticket agent
of the Hot Springs Railroad before it will be honored for passage."

The following is the six,th clause of the contract subscribed by the
. .

U I, the original purchaser,. hereby agree to sign my name', and otherwise
identify myself as such, Whenever called upon to do so by any conductor or
agent of the line or lines over which this ticket reads.'
'Confessedly this sixth clause, taken by itself, would imply that all

the holder had to do was to sign l),Some and identify himself as the
original purchaser when called to do 80 by any conductor or agent
of the railroad company, and' that until such demand was made upon
him he had nothing to But in the opinion of the court this sixth
'clause does not imnul or supersede the requirements of the fifth

.but they both stand and are effectual for the purpose for
which they were severally intended. If the usual full-fare tickets
issued to passengers contained like conditions with those on this
ticket, the purchaser was not expressly called to them

he took passage, and. who pid not.assent to them,would prob-
&bly not be b(>und thereby. .But where one without being induced
thereto by fraud signs a contract for a special-rate ticket, the law
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conclusively presumes he knows the contents of 'such contract; and
he is bound thereby.
It follows, therefore, that the plaintiff should have identified him-

self to an agent of the defendant company, and otherwise complied
with the requirements of the fifth clause of the contract, before taking
passage on the train at Hot Springs, and that not having done so he
had not, under the terms of the contract between himself and the
company, the right to return on that ticket. It matters not that the
plaintiff was in fact the original purchaser of the ticket, and that he
was ready and offered to sign the ticket, and identify himself as such
to the conductor on the train, or to the agent at Malvern, upon the
arrival of the train at that place.' This is a technical and strict legal
construction of the contract, but it is one. the railroad company had
a right to insist on; and standing on its stricUegal rights under the
.contract ·between itself and the plaintiff, the conductor had a right to
refuse to honor the plaintiff's ticket, and require him to leave the
.cars; and if the plaintiff declined to do so, the conductor had a striet
legal right to remove him therefromata proper place and in a proper
manner. "The law allows it, and the court awards it." .
9. But where the law gives the conductor this right, it at the same

·time regulates themod8 of its exercise. Where the legal right to ejeot
or remove a passenger from the cars exists, the law does not invest
the conductor with the power to effect the removal at such plaee and
in such mode and manner as his whim, caprice, or malice may dic-
tate or suggest. But the removal must be effected at a proper place',
and with no more confusion, force, or violence than is reasonably
necessary for the purpose. This is due to the other passengers on
the train, no less than the passenger ejected. Especially is this rule
applicable to a case where the passenger is on the train in good faith,
holding a ticket for which he has paid the required price, but which
he cannot legally require the conductor to honor, on account ofa
mere oversight to complywith some of its numerous conditions, or an
honest misinterpretation of them on his part, or more likely from an
utter ignorance of their existence. A passenger on a train under
,such circumstances is not to be regarded or treated as though he
were a felon or an outlaw.'
Applying these general principles of law to the case at b&;r, I in-

struct you that before the conductor required the plaintiffi to get off
-the train he should have stopped it' at a station or depot where the
plaintiff, if he had chosen so to do, could haveg6t off without danger.
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or where, if he declined voluntarily to get off, he could have been put
off without injury or danger of injury of any kind except such as he
might necessarily and justly bring upon himself by forcible resistance
to the lawful authority of the conductor. Where the right to put a
peaceable pasli!enger off the train exists, it must be exercised at a
tion or depot. The humanity and justice of the law will not permit
a conductor to put such a passenger off the train at any place his
caprice may suggest., If.the law were otherwise, it would be in the
power of a conductor to inflict great oppression on a passenger whom
he had the right to remove from his, train. A passenger put off
between stations on roads running through swamps or other unsettled
districts might suffer great hardships, and even perish, before he
oould reach sMlterorfood.
The conductor testifies that the plaintiff not only made no

forcible resistance tdhis authority; but that he never threatened nor
intimated that it was his purJXlse to do 'so at any time. He told the
conductor that while he would offer no resistance to being put off, he
would not voluntarily get .off, because he believed his ticket was good,
and he wanted tp test hiaright to ride on it. The. conductor furthel
testifies that before making any effort to induce plaintiff to get off the
car the second time, he wept to the baggage car and procured a loaded
revolver, of the army size, with which he returned to the car in which
the plaintiff and other passengers were riding, and that holding the
revolver in his right hand he laid his left hand on the plaintiff and
conducted him to the platform of the car, and there required the plain-
tiff to jump off, which he did while the train was running at a low
rate of speed, and at a place.where there was a ditch four or five feet
deep, into which the plaintiff was preoipitated. The place where this
occurred was some two miles or more from any station or depot. The
conductor says he was not angry or violent in his deportment to the
plaintiff at this time, and that he did not forcibly fling him off the
platform into the ditch.
The plaintiff and many other witnesses who were in the car as

passengers testify that the conductor was angry and and
threatening in his manner and language in a high degree, and that he
hurled the plaintiff from the platform into a dit.ch six or eight feet
deep, with great force and violence, when the speed of the train was
from eight to twelve miles an hour, to the imminent peril of his life
and limb. And the passengers testify that immediately after throw-
ing the plaintiff from the train, the conductor placed. himself in the
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door of the passenger car. and flourishing his six-shooter in the face
of his passengers cried out, "Is there anybody elBe in here wants any
of this?"
It is your prov:ince to reconcile all differences in the testimony of

the witnesses if you can do so,. but if the difference is irreconcilable,
then you will give the credit to those whom you believe speak the
truth; and in determining who you will believe you will take into
consideration the relation they sustaintoJhe case, the probable mo-
tives, if any. that influence them in giving their testimony, their
demeanor on the stand, their opportunities to know and see the facts
about which they testify, and the reasonableness or unreasonableness
of their testimony. in view of your knowledge of human nature, and
the established and undoubted facts in the case.
The following is an extract from the testimony of the conductor:
By the court. Question. Had the plaintiff himself exhibited any weapon?

Answer. No, sir. Q. Had he made any forcible resistance,? A. No, sir.
By Mr. Moore. Q. Do I understand you to state that it was your object in

getting that pistol to prevent these passengers from assisting Gallena on the
train; that you thought from their statements they were goin<:l' to interfere?
A. Yes, sir; that is my simple reason.
By Col. Young. Q. That yon got that pistol for the purpose of using it Qn

Gallena or some one else? A. No, sir.
By the Court. Q. You say that plaintiff had not made any forcible resist-

ance, or offered any? A. No, sir. Q. Had he A: Not that
I heard. Q. Had a":y person made any of violence to.wards you?
A.No, sir; except by language. Q. When 10U found that he was on the
train what effort did you make to put him off, or induce him to 'get off before
you got the pistol? A. None whatever. Q. What kind ofa pistol was it?
A. It was a revolver, army size; six-shooter.

In approaching the plaintiff in a menacing manner with a loaded
army revolver in hand. before making any effort to induce him
to get off, or to put him off, and when the plaintiff had not made, or
threatened that he would make, any forcible resistance to his author-
ity, the conductor was guilty of a gross outrage. not only on the
plaintiff, but as well upon all other passengers whose lives would be
put in peril by the use of such a deadly weapon in the car, and who
could not fail to be justly alarmed and disturbed by its exhibition
under the circumstances. Conductors have no right to draw a deadly
weapon on a passenger who is quiet and peaceable. and who has not
offered, and is not threatening, any violence to the conductor or
other passengers. Deadly weapons of such a character are never to
be brought into l'equisition by a conductor of a passenger train ex-
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cept to protect himself,. or the under his charge, from
deadly 01' unlawful assaults•. He cannot collect fares, or compel
passengers traveling without tickets to jump from a moving train, by
the Use or exhibition of such',a weapon. And with or without the

of a deadly wea.pon he has no right to hurl a passenger from
a moving train into a ditch. And to compel the passenger, by com-
mands or threats, to jump from a moving train into a ditch, is as
much 'a violation of the law and the tights of the passengers, as if
the conductor had hurled him from the car by actual physical force.
The office of conductor 'of a passenger train is an exceedingly im-
portant and responsible OllEf. There are few positions which demand
of their inriumbentsmore good judgment and Not
only the peace and comfort, but the lives as well, of passengers are in
their keeping. They must not, by any act of their own, disturb the
one or endanger: the other. They have to deal with all classes of
people. They daily come in cdntact with the unscrupulous and dif;l-
honest, who are seeking to defraud the railroad company of what is
justly its due, and are grossly insulted by. the ignorant and
vulgar for a lawful and proper disyharge of thl;lir duties. It is o»vi-
ous that if a condu6torwQs to attempt to redress every personal
insult, or euter a boisterous quarrel with every vulgar and rude per-
son who might it, there .would be no peace 0r safety for his pas.
sengers. dUe must decline all such contests. He can take action
only in thosl;l cases rights of the railrottd compimy, or the
peace or safetyoHhe under his charge, or his own safety,
demand it. And .then he can only aot in the'mode and manner
heretofore indicated, accomplishing what he has a right to do in the
given case with as little force, violence, and confusion as is practicable
and under the circumstances. '
The remarks of one or more of the passengers to the plaintiff when

'put off the train the first time, to the effect that his ticket was good,
and to get back on the train; that if he paid his fare the conductor
would probably appropriate it to his own use,-were uttered, the con·
ductor himself testifies, without any exhibition or threat of violence,
and,.however irritating to the conductor, constituted no jpstificlI,tion
or excuse for his subsequent treatment of the plaintiff, nor for his
JIlenacing with a six-shooter, a car full of peaceable passengers.
Words, however irritating or approbrious, will not justify an assault by
.one under no special obligation to keep the peace; much less' will
,they justify an assault by a conductor, who is, by virtue of his posi.
tion, not only bound to keep the peace himself, but whose duty it is
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to maintain peace and order in the cars, and protect the passengers
in his charge from assaults and violence.
The law requires railroad companies to carry their passengers safely

and treat them respectfully•. They are under obligations to use
proper precautions and exertions/to protect passengers while in the
cars from the violence and insults of strangers, a.nd co-passengers,
and they are bound, of course, to protect them from the assaults,
insults, and violence' of their own conductors and servants. They
select and appoint their own conductors without consulting their
passengers, and it is but reasonable that they should be held respon-
sible for aay act of violence to the passengers of which the conduct-
'Ors may be guilty. The moment the passenger enters the car he is
more or less under the control of the conductor, and subject to his
')rders. Fit or unfit, humane or brutal, good-tempered or morose, the
passenger is comparatively helpless, and may be obliged to submit
for the time without any means of redress. Pendleton v. Kinsley, 3
Cliff. 416. The law, therefore, makes it the duty of railroad compa·
nies to employ competent, sober, and civil men to discharge t4e respon·
sible duties devolving on a conductor; and for the assaults. injuries,
and wrongs inflicted on a passenger by a conductor, in the course of
his employment as such, the railroad company is responsible.
If, applying the rules of law I have laid down to the testimony in

this case, you find that the plaintiff was expelled from the car in an
improper manner and at an improper place, the 'plaintiff is entitled
to a verdict at your hands, and the only remaining question is as. to
the amount of damages you will award him. .
3. This makes it necessary for the court to instruct you with refer·

ance to the rules adopted by the law to guide and govern you in
measuring and ascertaining such damages.
Damages are of two kinds: (1) Actual or compensatory damages:

(2) exemplary or vindictive damages, or, as it is sometimes called.
"smart money." The plaintiff claims to recover both.
If you find the plaintiff was put off the train in an improper man.

ner and at an improper place, then he is entitled to recover a fair
and reasonable compensation for the bodily injuries sustained, and
the mental suffering and anguish resulting from the assault, indigo
nity, and insult inflicted upon him in the presence of his wife and
child, and the other passengers on the train. The plaintiff is not
required to prove by witnesses what would under the circumstances
be a just and fair compensation for the mental and bodily suffering
inflicted upon
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,. The law leaves the ampunt to your sound judgments, reasonably. fairly
and exercised. This it does from necessity. If one man owes
another somany dollars, or has taken from him so much property, there is some-
thing to measure (as the law expresses it) the amount of the damages or the
recovery. But in an action of this kind the law is unable to furnish you
with any definite rule to measure the damages. It confides it to the sound,
temperate, deliberate, and reasonable exercise of your functions as jurymen."

The circumstances which will authorize the infliction by the jury
of exemplary damages or smart money is thus stated by the supreme
court of the United States:

,,'Where the injury has been wanton aml malicious, or gross and outrageous,
courts permit juries to add to the compensation for actual damages some-·
thing further by way of punishment or example, which has sometimes been
called smart money. This has always been left to the discretion of the jury,
as the degree of punishment to be thus inflicted mnst depend on the pecnliar
circumstances of each case." Day v. Woodswol'tlt, 13 How. 371: Milwaukee
R. Co. v. Arms, 91 U. S. 489.

You will inquire and decide whether, considering all the circum-
stances in evidence in this case, it comes within this rule, and is one
in which, in addition to compensating the plaintiff for his a.etual
damages, the defendant shOUld also be punishod in damages for
example's sake.
If you decide to go beyond the limits of compensation to the plain-

tiff, and enter into' the field of exemplary damages, then it is your
duty to put yourselves in the situation of the parties as near as may
'be; to look at all the circumstances under which the conductor actod-
at those which are claimed to aggravate and at those which are
claimed to mitigate the acts complained of; and in this connection
you may consider the character and disposition of the conductor as
disclosed by the evidence; whether other passengers holding tickets
similar to that of plaintiff's were permitted by the conductor to ride
to Malvern and there identify themselves and have their tickets
stamped, and whether the railroad company, with a full knowledge of
all the facts, approved the action of the conductor and retained him
in its service. While, in the language of the supreme court, "it is
left to the discretion of the jury" to determine the amount of exem-
plary damages they will award in cases where they find the injury
has been wanton and malicious, or gross and outrageous, yet this is
not a discretion to be wildly, wantonly, or recklessly exercised, but it
is a discretion to be guided and controlled by the deliberate and im-
padial exercise of common sense and sound judgment.
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And if you find this is a case calling for the imposition of exem-
plary damages, you should not, in an effort to punish the d,efendant
for the malicious, gross, or excessive action of it!J conductor, your-
selves commit an excess by awarding to the plaintiff an extravagant
or unreasonable·amount.
You are the sole judges of the facts in the case, the credibility of

the witnesses, and the weight to be given to their testimony.

The jury returned a verdict for the plaintiff for $4,900.

The defendant filed a motion for a new trial npon the ground the damages
were excessive. This motion, before argument upon it, was withdrawn; the
plaintiff agreeing to recl3ive $4,090 in satisfaction of his judgment, in con-
sideration of the speedlpayment of that sum and the withdrawal of the
motion.

FoYE 'V. NICHOLS and others.

(Oircuit Oourt, D. Od1i/ornia. July 24, lSS2,y

1. PATENTS FOR INVENTIONS-SIMILAR CONTRIVANCES.,
Where defendant's machine employs the same contrivance as the machine

of the plaintiff, it is an infringement, although itmay be an impl'ovement upon
plaintiff's patent.

2. UTILITY-EVIDENCE OF,
If the several features or inventions separately claimed by complaJnant &r6

admitted to be useful when employed in defendant's machine, it is ev,d"ilce of
their usefulness-in the machine of the complainant. .

In Equity.
SAWYER, C. J., (orally.) In the case of Faye v. Nichols Ihai'e

reached a conclusion. It is a patent case-a patent plow or pulver-
izer.· One party calls his implement a plow, the other calls his a
pulverizer. I am satisfied, on an. examination, that the first, fourth,
and fifth claims are infringed, and that the patent is a valid patent
as to those claims. I do not think there is any anticipation. The
point most relied upon is as to whether the blades of the com-
plainant's plow are "transversely." The atgument is
on the word "transversely." I think the argnment is hypercritical,
on the strict mathematical scientific definition of the term "trans-
verse."
The drawings show exactly the form, and the model also, which the

defendant himself presents, so that there can be no doubt as to what


