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within which the company may make selections, in lieu of lands pre-
viously sold or disposed of by the government, can make no differ-
ence in the construction of the la,ngua,ge above quoted.

A question of greater difficnlty arises under the act of April 21,
1876, (19 St. 85.) That statute confirms “all pre-emption and home-
stead entries, or entries in comphance with any law of the United .
States, of the public lands, made in good faith, by actual settlers
upon tracts of land of not more than 160 acres each, withinthe hm-’
its of any land grant, prior to the time when notice of the withdrawal
of the lands embraced in such grant was received at the local land-
office in the distriet in which such lands are’situate,” ete. - It is'in-
sisted that this statute is broad enough to embrace within its terms
the case at bar; bub it appears to me that the act, by its terms, pre-
supposes & case in which notice of withdrawal of the lands was re-
quired by law to be given. Tt does not, in my- opinion, apply toa
case where, prior to any such pre- emption or homestead entry, the
lands had been specially granted by an act of congress, and had
fully vested in the grantee. To give it such a construetion.would .be
equivalent to saying that congress intended to take lands from an
owner whose title was perfect, and confer them upon another. It is
conceded that the line had been definitely fized within the meaning
of the act before any steps were taken by the complainant to acquire
title under the homestead or pre-emption laws, and it'follows from
this fact, as already shown, that the title vested in ,the',grantee,
the lands being within the 20-mile limits. The act of .congress was
itself a grant, as well as a law, and had all the force of a patent.
When the condition (the definite location of the line) wa;;‘fpérformed,
the title became absolute. It cannot be supposed that congress in-
tended, by the act of 1876, to divest titles which had previously been
perfected. That act, like previous laws of a similar kind, was intended
to give force and effect to the principle that “when an individual in the
prosecution of a right does everything which the law requires him to
do, and he fails to attain his right by the misconduct or neglect of a
public officer, the law will protect him.” Lytle v. Stute of Arkansas, 9
How. 333. But this principle applies only “where, by law or con-
tract, the acquisition of a right is made dependent upon the perform-
ance of certain specified acts.” 7T'he Yosemite Valley Case, 15 Wall. 91.
The present case does not fall within the rule. There is nothing in
the granting act requiring officers of the land department to' gite notice
of the withdrawal of the land from market. It does not appear that
such officers failed to perform any act that the law required of them
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respecting said grant, much less that respondent neglected to do any-
thing required of it.

My conclusion is that the title of respondent, under the act of
congress, was perfect prior to the occupation of the land by com-
plainant, and that therefore the complainant is not entitled to decree
as prayed for.

The case will be:referred, in accordance with the agreement of par-
ties, to D. G, Hull, master in chancery of the court, to take the testi-
mony and find the facts as to the character and value of complainant’s
improvements.

Dunpy, D. J., concurs,

Kansas Paorrro Ry. Co. v. Aromison, Torera & Saxta Fa R. Co.
(O'ircuit'C'ourt, D. ‘Kamac. January, 1881.)

1. PuBLIC LANDS—~WITHDRAWAL FROM SALE.

- The withdrawal of public lJands from sale by competent authority for the pur-
pose of appropriating them to any lawful purpose, operates to sever such lands
from the public doma.ln, and the land department is the proper authority to
make the order of withdrawal.: .

2, Pacrric Ramroan Ac'rs—(}ons'rmmn
~ On July 1, 1862, the original Pacific Railroad act was passed grantmg a cer-
tain portxon of the public lands for the construction of railroads; and on July
2, 1864, an amendatory act was passed enlarging the original grant. The lands
in controversy'were not included in the original grant, but are included in the
grant under the later amendatory act, under which complainant claims title.
Held, that such lands, during the intervening period, were subject to be re-
served from sale, pre-emption, or homestead settlement by the proper author-
ity.

8. BaMeE—TITLE UNDER INTERVENING GRANT.

‘Where complainant claims title under the amendatory act of 1864, and re-
spondent claims title under an intervening act of congress of March 3. 1863,
passed while the lands in controversy were subject to reservation from sale by
the government, the title to the lands ig in the respondent.

In Equity.

J. P. Usher, for complama.nt .

Ross Burns, 4. A. Hurd, and Geo. R. Peck, for respondent.

McCrary, C. J. The lands in controversy were not granted to the
complainant by the original Pacific Railroad act of 1862, They are
outside of the limits of that grant. ~If complainant’s title can be sus-
tained at all, it must be under and by virtue of the amendatory act of
July 2, 1864, enlarging the Pacific Railroad grant. Under this lat-

'
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ter act the complainant undoubtedly acquired the title, unless by
the intervening grant to the state of Kansas of March 3, 1868, and
the withdrawal of the lands thereunder, they were within the mean-
ing of the statute “reserved or otherwise disposed of by the United
States.” These several acts occurred in chronological order as fol-
lows:

July 1,1862. Original grant.,

March 8, 1863. Grant to the state,
~ April 30, 1863. Lands withdrawn from market by order of the commis-
sioner of the general land-office with the approval of the secretary of the inte-
rior,

July 2, 1864, Amendatory act passed enlarging the original grant.

The case turns upon the' effect that is to be given to the act of the
interior department withdrawing the lands from sale, pre-emption, or
homestead entry. Did this withdrawal amount to a reservation of
the lands within the meaning of the grant? If go, the lands in con-
troversy did not pass by the grant of 1864, and the complainant hag
no title. In the case of Walcott v. Des Moines Co. 5 Wall, 681, the
opinion was expressed that the interior department was the.compe-
tent power to make an order withdrawing or reserving public land
from sale, and it was held that,.if this were not 8o, a grant of land
for a specific purpose “carried along with it by necessary implication
not only the power, but the duty of the land-office to reserve from
sale the lands embraced in the grant.” The proposition that wher-
ever there is authority to withdraw any of the public land from mar-
ket, the land department of the government is the proper authority
to make the order of withdrawal, is, o my mind, too clear to require
argument to enforce it. Nor can there be any doubt that the mo-
ment the grant of March 8, 1863, was made, the authority to withdraw
the lands embraced therein was created.

It is also well settled that a withdrawal of publi¢c lands from sale
by competent authority for the purpose of appropriating them to any
lawful purpose operates to sever such lands from the public domain.
Wilcox v. Jackson, 18 Pet. 498; Leavenworth, etc., R. Co.v. U. S. 92
U. 8. 745; Railroad Co.v. Fremont Co. 9 Wall. 94,

Complainant, however, relies on the ruling of the supreme court in
the case of Missouri, ete., R. Co. v. Kansas Pac. Ry. Co. 97 U. B. 491.

In that case the acts under which the complainant claims were
construed. Mr. Justice Field, in delivering the opinion of the court
construing the two acts together, said:
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“When the location was made and the sections granted ascertained, the title
of the plaintiff took effect by relation as of the date of the act, except as tothe
reservations mentioned, the act having the same operation upon the sections
as if they had been specifically described in it.,

«“It is true that the act of 1864 enlarged the grant of 1862, but this was
done, not by words of a new and an additional grant, but by a change in the
words of the original act, substituting for those there used words of larger
import. This mode was evidently adopted that the grant might be treated as
if thus made originally; and therefore, as against the United States, the title
of the plaintiff to the enlarged gnantity, with the exceptions stated, must be
considered as taking effect equally with the title of the less quantity as of the
date of the drst act.”

I do not understand the supreme court to-hold that the amendatory
grant of 1864 passed to the grantee this title to land which congress
had in the mean time granted to another, or which had in the mean
time been.by competent authority otherwise disposed of. It is cer-
tainly clear that during the time intervening between July 1, 1862,
when the origiral grant was made, and July 2, 1864, when it was
amended and enlarged, the United States was at liberty to dispose of
any public lands outside of the limits of the original grant, and the
lands in controversy were during that period public lands outside of
said grant. They were, I presume, up to the time of their withdrawal
under the grant to the state, lands in the market subject to pre-emption .
or homestead entry. If any of them had been, prior to the passage of
the act of 1864, disposed of under the pre-emption or homestead laws,
or patented to private parties under any law of the United States, it
would, I apprehend, hardly be claimed that lands thus disposed of
wonld have passed to.fhe complainant. And yet this would be the
loglca,l consequence of holding that the two acts are to be construed
as.one act for all purposes.. : o

The supreme court was careful to avoid thls construction.

It issaid that “when the location was made and the sections granted
asceriained, the title of the plaintiff took effect by relation as of the
date of the act, except as to the reservations mentioned.”™ There is.in
this language a distinct recognitien of the fact that the reservations
mentioned did not pass;-aiid that an inquiry was necessary to ascer-
tain what sections did and what did not pass. But to make the
meaning gtill more definité and certain the supreme court add, “and
therefore, ds against the United States, the title of the plaintiff to the
enlarged quentity, with the exceptions stated, must be considered as
taking effect equally with the title to the less quantity, as of the date



