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removal justify the plaintiffs in neglecting the removal of the defend-
ants’ seed. As to their seed the plaintiffs were required to be held
to the exercise of the care already stated.

If you find that the plaintiffs, under these general directions, were
not guilty of negligence as claimed by the defendants, then, on the
counter-claim, your verdiet should be for the plaintiffs, and you will
find the amount due them on their account, with interest to the first
day of this term.

If you find the plaintiffs were guilty of negligence in taking care of
the seed, as charged by the defendants, then you will assess damages
in favor of the defendants to the extent of the loss sustained by them
on the seed. This you will do by ascertaining the value of the seed
at the time of the injury, and deduct therefrom what was realized by
the sale of the wet seed, or any dry seed received by the defendants
after the flood, and find the balance.

You will also find what amount is due the plaintiffs, and then de-
duct that amount from the finding for the defendants, and find =
general verdict for the defendants for the difference in the a.mounts,
if there be any such dlfference.

Morr & Monr Distinrine Company v. Omio Insurance Coumrany, of
Dayton, Ohio.*

(Céreuit Court, 8. D. Oldo, W. ). June, 1882.)

1. INSURANCE BROKER—AGENT FOR INSURED OR INSURERS!—TEST.

If plaintiffs (the insured) employed an insurance broker to place Insurance
for them, he was their agent, and not that of the insurance company. But if,
acting on behalf of an agent of the company, the broker solicited insurance
from the plaintiffs, he was the agent of the insurance company, and it is
legally chargeable with his knowledge.

9, INSURANCE—WHAT MAKES A GENERAL AGERT IN EFFECTING INSURANCE,

When an insurance agent who is assigned by his commission to a certain
territory, has placed in his hands the blank policies of the company, signed by
the president and secretary, and is on the face of such policies authorized to
make contracts of insurance by countersigning the same, he is a general agent
to the extent of everything relating to the effecting of insurance within the
territorial limits to which he has been assigned ; and one seeking insurance is
not bound to inguire as to the precise instructions he has received from his
company.

3. UNAUTHORIZED IssUE 0F PorLicY—DISAVOWAL BY COMPANY.

‘Where guch an agent, in violation of private instructions given to him, issues

a policy covering property in territory outside of his district, the company may

*Reported by J. C.-Harper, Esq., of the Cincinnati bar,
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either ratify or disavow guch a policy ; but the disavowal must be prompt, and
notice thereof must be brought home to the insured, otherwise the company
will be deemed in law to have ratified the policy.

4. CANCELLATION OF INSURANCE PoLICY — ONUS PROBANDI — SurriciENT Evi-
DENCE.

The burden of proving a cancellation of a policy of insurance is upon the
party claiming that the contract has been terminated. Where a policy pro-
vided that the company might terminate the insurance ¢ by giving notice to
the assured and refunding a ratable proportion of the premiums for the unex-
pired term of the policy,’’ held, that the company must show that it had given
the assured notice that the policy was canceled, and that it had paid, or ten-
dered him, such portion of the premium; and notice that the pohcy would be
canceled, or & promise to pay, or a request to call for the premmm, is insuffi-
cient,

Runkle v. Citizens'’ Ins. Uo. 6 FED, Rep. 143, followed.

Moulton, Johnson & Levy and W, H. Jones, for plaintiff.

Follett, Hyman & Dawson and Judge Haynes, for defendant.

Swixa D. J., (charging jury.) This action is brought by the plain-
tiff to recover of the defendant on two policies of insurance which it
is claimed by the plaintiff were issued by the defendant. The first
policy is dated June 14, 1881, for $1,000; the second, September 186,
1881, for $1,500. The petition alleges the payment of the premium;
alleges the loss; alleges the notice to the company of the loss; and
claims that they, in all respects, complied with the requirements of
their contract, and therefore that the defendant is liable to them in
the sum of $1,000 and $1,500, or at least the proportion that these
sumg must bear to the entire loss, taking the other insurance into
consideration. That is the claim of the plaintiff by the petition in
the case. :

To this claim of the plaintiff the defendant interposes but two de-
fenses, substantially. There were three, one of which I ghall allude to
now——that they had not complied with the laws of Indiana, and there-
fore had no power to enter into any contract for the insurance of
property in Indiana. That has been abandoned by ecounsel before
the jury, so that the only two defenses that remain in the case are—
First, that the agent who took this risk exceeded his authority in this,
that he was appointed as an agent of this company, for the city of
Norwalk and vicinity, and this property being in the state of Indiana,
he has no power to enter into any contract for the insurance of
property in the state of Indiana; in other words, he had no power to
enter into a contract for the insurance of property outside of the city
of Norwalk and its vicinity. The second defense is that the policy
contains & clause that if there shall be any mlsrepresentatlon in re-
gard fo the title, etc., (enumerating a number of things,) the policy
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shall be void, and that there was a misrepresentation by the plain-
tiff in this, to-wit: First, that it was represented that the property
was owned by a company residing in Cincinnati; and, second, it was
represented that other insurance companies were taking risks upon
this property at 4 per cent. That is another defense in the case.
Whatever may have been said outside of the pleadings, that is the
defense ag made in the case.

Upon the presentation of the contract and the proof of loss, and the
compliance upon the part of the plaintiff with the requirements of
the policy, the plaintiff is entitled to a verdict at your hands. If
that verdict is defeated, it must be by the defendant establishing one
or both of the defenses which are set up—First, that the agent had
no power to issue this policy outside of the territorial limits of the
city of Norwalk and its vicinity; and, second, that it was misrepre-
sented to them as to the title of the property, and to the extent other
Insurance companies were placing iusurance upon if.

The defendant has introduced testimony in the case upon these
points, and the plaintiff has introduced its testimony upon the sev-
eral points, and it is now Wholly with the jury to determine what the
testimony has established in the case.

I am asked by the defendant to give you certain instructions in the
case. It is claimed by the parties that this insurance was obtained
by a brother of the agent of the company. It is claimed by the
plaintiff in the case that he was acting on behalf of the agent, and
therefore on behalf of the company; that that was the position which
he occupied. On the other hand, it is claimed by the defendant that
he was employed by the plaintiff in the case to place this insurance.
It is said by the counsel for the plaintiff that the law of the state of
Ohio makes the person soliciting insurance the agent of the insurance
company. That, as a general proposition, is true; but a broker may
be the agent of one party, or he may be the agent of both parties,
and in a cerfain sense he is the agent of both parties in many
transactions mercantile, as many of you know. The first charge
I am asked to give you by the defendant is this:

Pirst, That William R. Johnson, employed by the plaintiffs to place this
insurance, was the agent of the plaintiffs in making application for the insur-
ance, and that any knowledge he had, or that was communicated to him, in

relation to the authority of the agent at Norwalk to issue the policies of
insurance sued on in this case, is the knowledge of the plaintifs.

That assumes a fact, to-wit, that he was the agent of the plain-
tiff. It must be left to the jury under the instruction. 1If the plain-
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tiff went and employed William R. Johnson, the broker, fo go and
place this insurance for them, paid him for if, settled with him for
it, then he was the agent of the plaintiff, and his knowledge was the
knowledge of the plaintiff, because the principal is always chargeable
with the knowledge of the agent which is acquired in and about the
business he is employed to transact. If, on the other hand, Frank
R. Johnson, the defendant’s regular agent at Norwalk, had been for
several years in the insurance business, and his brother, William R.
Johnson, had been in the brokerage insurance business, acting for
and on behalf of the agent at Norwalk, as well as other agents, and
he called upon Mohr & Mohr, representing his brother, and solicited
for his brother this insurance to be placed in this company, then he
was not the agent of Mohr & Mohr, but of the insurance company;
so that if you find that he was the agent of Mohr & Mohr, then this
first instruction will ba given. If, on the other hand, he was fhe
agent of the insurance company, this. knowledge was the knowledge
of the insurance company, and not that of the plaintiff.

~Becond. The knowledge of the agent is the knowledge of the principal when
such agent is acting within the scope of his authority; and if you find that

William R, Johnson was employed by the plaintiffs to place insurance, he was
the agent of the plaintiffs in applying for said insurance )

That I give you.

Third. If you find that Frank F. Jolinson was a local agent only of the
defendant, and that the territory within which he was authorized to repre-
sent the defendant as such agent was limited to Huron county and its vicin-
ity, sueh authority to represent the company did not vest him with the powers
of a general agent outside of such territorial limits,

That I give you in a modified form. If his agency was confined
to Huron county and its vicinity, his.general agency did not authorize -
him to transact business outside of that locality, as a general propo-
sition, as I heretofore stated it. What I shall say to you hereafter
in connection with this matter will be the law to govern you in the
determination of this case.

If, however, the jury find that although his authority may have
been limited to the county of Huron, or to the city of Norwalk and
its vieinity, this did not render absolutely void all acts or contracts
of his in relation to insurance ocutside of that territory. The com-
pany were in such a position that they could ratify the acts and
adopt them as their own. , It is admitted by the counsel for the
defendant in the case that the company itself, at the city of Dayton,
could have taken a risk upon property in the .state of Indiana, and
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that that would have been binding upon them, and the fact that they
had not complied with the laws of Indiana in regard to the taking of
insurance would have been no defense to them when an action was
brought upon a policy of ihsurance to recover for a loss. That is
admitted. If that be admitted, it must be very clear that the contract
which a local agent might enter into for the insurance of property of
that kind—I speak of a local agent, one who is confined territorially,
but whose general pewers to make contracts for insurance may be
termed a general agency, to-wit, not a special agent, having power
only to receive propositions for insurance and transmit them to the
department at Dayton, and subject to their ratification, but one
who has placed in his hands the blank contracts of the company,
signed by the president and secretary, and who is authorized to
make the contract for the premium, and all that he has to do is
simply to countersign the instrument executed by the company
and the secretary in order to make it binding—I say when such
authority is placed in his hands he is a general agent to the extent
of everything relating to the effecting of insurance within certain
limits.  Having these powers, and it being within the power of
the company themselves to issue ‘a policy covering property in the
state of Indiana, they undoubtedly have the right to ra.tlfy any act of
his ma,kmg such a contract.

Now, it is claimed in this case that the pla.mtlﬁs knew the extent
of his power, and that they were chargeable with the knowledge of
the extent of his power because they did not inquire into the extent
of it; mot only that they knew it in fact, but that they were chargea-
ble with the knowledge of the extent territorially of his power That
. proposition is not sound to that extent. If, apparently, a man has
authority to do the thing that he is domg,--genera.l power and gen-
- eral ‘authority,—to-wit, if you go to a man who is holding himself
out as the agent of a company, and he has in his possession the con-
tracts, or the blank centracts, of the company, duly signed and exe-
cuted by the officers of that company as required by the charter or
by-laws of the company, the man who goes there and sees the condi-
tion of thmgs in that light is not bound to go and inquire of that
agent the precise character of the instructions which he has received
verbally from his company. That is a private matter between the
company and its agent’ But suppose it were true that he wasbound
to do so, and suppose it were true that Mohr & Mohr knew the extent
of the agent 8 powers, still a contraet of this character could be rati-
fied by the company, although the agent may have exceeded the lim-
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its of his péwer. Now, if on the fourteenth-of June. this parly entered
into this Gontract with Mohr & Mohr, and reported it to his company
on the twentieth of June, the law says that that company, if this
agent has exceeded his power, must be prompt in disavowing it, or
else the presumption of the law is that they acquiesced in it. Now,
the defendant in the case claims that, upon the receipt of that report
of the twentieth of ‘June, they promptly disavowed the act of the
agent. They notified him that he had no power to enter into if.
The agent, on the other hand, swears that he never received such
a letter, or any such instructions. Whether it was received or not
by the agent is a question of fact for the jury to determine. If they
did not disavow the-act of the agent,—disclaim it as their act,—but
permitted it to remain until after this fire in that condition, the law
presumes that they assented to if, although they never sald a word
about it.

Again, if is for the jury to determins, if they find from the ev1dence
of the case that the letter of the 20th was written and the letter of
the 27th was written, whether either one of these letters, or both of
them, was a disavowal of the authority of this agent to make thls con-
tract, or whether they did not treat it as a 'contract entered into. prop-
erly by the agent and required him to take the lega,l steps to -get
rid of it. That is another questlon for the jury.

This contract has this provision in it: “Insurance sha,ll also be ter-
minated at any time by the company at its option on glvmg notlce fo
the assured, and refunding a ratable proportlon of the premium for
the unexpired term of the pohcy That is. the la,ngua,ge of 1t

The first letter’ wrltten is a8 follows.
Lo June ‘20, 1881.
_“P. B. Johnson, Norwalk, Ohio—DEAR Sir: Please cancel No. 81,849, the
Mohr & Mohr Distilling Company, on receipt of this.  The risk is bad, outof
your territory, and of a class we fight very shy of under any circumstances
I trust you will relieve us at once.
“Yam very truly yours, ’ W H. GILLESPIE."

The question is for you to determine whether thls is a disavowal of
the authority of the agent fo make the contract, and whether they
placed it upon that ground, or whether upon the fact that it is & kind

of property that they fight very phy of, and they wa.nted hlm to can-
cel it. It is a question of fact,

And so with the letter of the 27th. They say:

. #QOn.thd twentieth day of last June we ordered you to cancel our N 0 31, 849
and. here you arethis morning taking on the same risk, making it $2 ,500,
after being instructe@ to keep out of Indiana, and your last July report was
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only received on the 27th., 'What manner of doing business is this? I was
informed the Mohr risk was burned. Did you take it up? How did you
come to issue 84,9327 Your draft came back unpaid this morning, What is
the matter at Norwalk §” '

It is a question of fact for the jury fo determine whether or not it
is a disavowal of authority to make the contract at all, or whether it
is an allusion to his lack of judgment in placing risks where they
ought not to be.

Now, if the jury come to the conclusion that it was not a disavowal
of authority, but that it was an order to him to cancel the policy
under the power which the company had under this policy to put the
contract at an end whenever they saw proper on certain conditions,
this court has held that they had to do certain things.

" In the case of Runkle v. Citizens” Ins. Co. 6 Fep. Rep. 148, this
language is used:

« It is claimed by the defendant that it is not hable because it had canceled
the policy of insurance. The policy contains, among other provisions, the
following: ‘It is alsoa condition of this insurance that it may be terminated
at any time at the request of the assured, in which case the company shall
retain only the customary short rates for the time the policy has been in force.
The. insurance may be terminated at any time at the option of the company
by giving notice to that effect, and refunding a ratable proportion of the

_premium for the unexpired term of the policy.” It is within the province of
the parties to a contract of insurance to stipulate in the policy that the
“assured may at any time terminate the contract and surrender the policy, and
be entitled to a ratable proportion of the unearned premiums, and that the
insurer may at any time at his option terminate the contract and cancel the
policy by giving notice to the assured to that effect, and paying to him a
ratable portion of the premium for the unexpired term. This policy of insur-
ance contains such a stipulation. The right, however, to terminate a contract
of insurance which has been fairly entered into, and has taken effect by this
method; is a right which can only be exercised by either party by a strict
compliance with the terms of the policy relating to cancellation. Where such
a contract has been entered into and has taken effect, and either party claims
that the contract has been terminated and put an end to by virtue of such
provision, it devolves upon such party to establish by the evidence that the
contract has thus been terminated; and so, in this cas®, the defendant claim-
ing that the contract has been terminated, it must satisfy your minds by the
evidence that it had given the plaintiff notice of the cancellation of the policy,
and that it had returned or tendered to him a ratable portion of the premium
for the unexpired term of the policy. The notice must not be that the policy
would be canceled in the future, but that it is canceled, and that the payment
of the premium must in fact be made or tendered. A promise to pay it in
the future is not sufficient, nor is a request that the party call and receive it
sufficient—it must, in fact, be paid or tendered to the party.”
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So that, if this letter meant to order a cancellation of this policy,
it is not a cancellation unless he has complied with what I have laid
down there. So that, if you find that this defendant did not dis-
affirm, disavow, disclaim the authority of this agent to make the
contract, but directed him fo take steps to get clear of it by taking
it up and canceling it, they have not complied with what the law
requires them to do. The law says they must be prompt in dis-
claiming or disavowing the authority of the party to enter into if,
and it would seem nothing more than reasonable, yet the authorities
don’t go quite that far, that that knowledge should come to the plain-
tiff some way or other. If this man is the agent of the company, and a
notification {o him disavowing his authority is not brought home to
the plaintiff, the plaintiff must rest under it until he suffers loss, and
yeb not know but that the party had power to make the contract, and
then when the fire takes place the ¢ompany disavows the authority
and disclaims the contract. It is too sudden. :

So far as the misrepresentations are concerned, if you find from
the evidence in the case that the plaintiff misrepresented to the agent
the title of this property, stating that it was in a position it was not
in at all; or if you find that they misrepresented to this company
the fact that insurance was being taken by other companies in Cin-
cinnati at 4 per cent., when in fact it was being taken at 5 per cent.,
that was a misrepresentation. If, however, a single policy had been
taken, in which it appeared upon the face of it that 5 per cent. was
the rate, and the agent who had taken it required the party to pay but
4 per cent., that was not a payment of 5 per cent. It was a pay-
ment of only 4 per cent., although the policy upon its face showed
5. If they misrepresented the title of the property under the policy
of insurance it would defeat the policy. It is for you to determine
whether any misrepresentation was made, upon all the evidence be-
fore you.

Take the case, gentlemen, and render such a verdict as the law
and the evidence require,

Verdict for plaintiff,

See 12 FED. REP. 474,
v.13,n0.2—6
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Uwitep STaTES v. KELLAR.
(Circudt Court, 8. D. inois. 1882.).

CrrizeNsAIP—MARRIAGE OF RESIDENT ALIEN.

Upon the marriage of & resident alien woman with a naturalized citizen, she
as well as her infant son, dwelling in this country, become citizens of the
United Btates as fully as if they had become such in the special mode prescribed
by the naturalization laws.

Indictment for Illegal Voting. :

Harraw, Justice. The question presented for deftermination is
whether the defendant, having reached his majority on the twenty-
second day of May, 1880, was entitled to vote at the eleetion for rep-
resentative in the congress of the United States, held in November,
1880. He possessed the requisite qualifieations prescribed by the
local laws as to residence in the township and state; buf it is con-
tended that he had not been admitted to citizenship of the United
States, which, in Illinois, is a prerequisite to the exercise of the elec-
tive franchise. His parents were subjects of Prussia, the father
dying there in 1865, without ever having been in this country. ‘ Sub-
sequently, the mother removed to the United States, bringing her
infant son, and in 1868 intermarried here with Michael Gaschka,
a naturalized citizen.

Section 2167 of the Revised Statutes of the United States, repro-
duced from an act passed May 26, 1824, (4 St. at La,rge, 69,) pro-
vides that—

«Any alien, being under the age of 21 years, who has res1ded n'the United
States three years next preceding his arriving at that age, and who has con-
tinued to reside therein to the time he may make application to be admitted
a citizen thereof, may, after he arrives at the age of 21 years, and after he has
resided five years within the United States, including the three years of his
minority, be admitted a citizen of the United States, without having made the
declaration required in the first condition of section 2165; but such alien shall
make the declaration required therein at the time of his admission, and shall
further declare on oath, and prove to the satisfaction of the court, that for
two years next preceding it has been his bona fide intention to become a citi-

zen of the United States, and he shall, in other respects, comply with the laws
in regard to naturalization.”

Tt is conceded that the defendant has never made the declarations
nor furnished the proof required by that section, nor complied with

the general laws prescribing the mode in which subjects of other
countries may become naturalized citizens of the United States.



