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ment of section 3 of' the act of 1875, in regard to the nature of
the bond, extends .to Ii. case sought to be removed under section 639 of
the Revised Statutes, and to that extent, at least, the act of 1875
repeals all prior acts on the subject; and that if the required bond
has not been filed the court has no jurisdiction. See, also, Burdick
v. Hale, 7 Biss. 96.
There is, apparently, no distinction in principle between the case

of Torrey v. Grant Works and the case at bar. The reasoning in that
case is decisive of the question here involved.
It is insisted that no advantage can be taken of a defect in the bond

upon a motion of this character; that in order to avail themselves
of it defendants must make a formal motion to remand the cause.
Even if the plaintiff is correct in this view, it would, it seems, be the
duty of the court, if convinced that the cause was improperly removed,
to stay the proceedings until the defendants have had a. reasonable
opportunity to make this motion. But, upon the authority of the
Torrey Case, the position is not well taken. The question there arose,
not upon a. motion to remand, but upon a motion, in effect, not unlike
the motion here. The question being one of jurisdiction, the defend-
ants can at all times take advantage of the defect. Should the case
remain and the plaintiff succeed, if confronted with the same objeo-
tion in the supreme court, it might lead to a reversal of his judg-
ment.
The motion must be denied.

DWIGHT and others t7. SMITH and others.
(Oircuit Oourt, D. Vermont. July 22, 1882.

1. RAILROADS-FIRST-MoRTGAGE BoNDS.
When money applicable to the payment of first-mortgage bonds of a railroad

company has come into the hands of the trustees for the bondholders, each
holder at that time becomes immediately entitled to the share of the money
applicable to his bond, and can immediately recover the same .

2. BAME-RIGHTS OF BONDHOLDERS.
The question whether the bondholders, who have acquired their bonds since

money in thll hands of the trustees applicable to the bonds accrued,'are entitled
to share in that money, depends upon the nature of the right, and of the trans-
action by which they acquired the bonds. .( . .

3. SAME-,-EQUITABLE RELIEF. .
The debt for which the bonds issued wasa debt of the company, and property

in the hands of the trustees is security for that debt, and when the debts pasa
the securities pass also, unless a contrary intention is shown, and the time whQn
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the parties secured their bonds is not material: and where there has accrued a
large amount of money applicable and not applied on the bonds after satisfy-
ing prior lieus, the bondholders'are entitled to relief against those having the
money.

In Equity.
Francis H. Brooks and Edward J. Phelps, for orators.
Daniel Roberts, for defendants.
WHEELER, D. J.' This cause has now been heard on demurrer to

the amended bill. The bill states many things not material or per-
tinent to the case actually made, and many conclusions of law, with-
out the facts leading to such conclusions. As it is, however, it shows
in substance that the orators are severally holders, to a. large amount
in all, of the first-mortgage bonds of the Vermont Central Railroad;
that the trustees of the. mortgaged estate for the bondholders have
been in.-possession of the property for a long time, and received there-
from money applicable to the bonds, and have not paid it over to the
bondholders, but have diverted it to their own private uses, or other-
wise, and have, in alleged violation of their trust, turned over the
property to the Central Vermont Railroad Company, of which the
trustees are leading officers and stockholders, and which has also
received money therefrom applicable to the bonds and not paid over,
whereby the trustees have become hostile in interest 'to the
holders. The trustees, the Central Vermont Railroad Company, and
the officers of that company actively engaged in the management of
the property, are all made defendants.
The principal questions raised by the demurrer and not before

posed of in this litigation, either in this case or some other, are
whether the orators can properly unite in bringing and maintaining
this bill; whether they show any right to relief without showing that
they were owners of the bonds at the time when the avails of the
property applicable to the bonds accrued; and whether the bill shows
any sufficient ground for relief. .
It is doubtless true, as has been now argiIed and before held in this

case, that when money applicable to the payment of the bonds has
come to the hands of the trustees for the bondholders, each holder at
. that time became' immediately entitled to the share of the money
applicable to his bond, arid could immediately recover the same to
·himself. If nothing was involved but the recovery from the trustees
of such money, the right of each bondholder to the share of the
Inane,. belonging to him would be several, and exclusive of· the other
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bondholders, and the suits would necessarily be separate, and prob.
ably would be required to be at law and not in equity. As this bill
stands, the money accruing to the bondholders has not for a long time
been paid over to the bondholders, but has remained in the hands of
the trustees, unaccounted for to the bondholders and belonging to the
body of them, as security for the bonds, which are the original debt of
another party. The mortgaged property itself is also involved, in
which all the bondholders have a common interest, and to which
neither has any separate right exclusive of the others.
The question whether the trustees, or those who have received the

trust property from the trustees, are chargeable for it, or its avails,
and to what extent as to either or both, is or may be involved; and
in that all the bondholders have common concern, aQd upon familiar
principles of equity procedure not only properly can, but ought to,
join in proceedings for the prosecution and protection of their com-
mon rights.
80 far as reaching the avails of the property in money which has

come to the hands of the trustees is concerned, if the action was at
law, where judgment could only be recovered for a certain sum, in
which all the plaintiffs shall have a common right, the orators could
not recover upon the case made, for the bill does not show that they
all wel'e holders of bonds for anyone space of time, so that all would
have a common right. to any of the money. But proceedings in equity
are much more flexible and capable of being adapted to the exigencies
of the ease, and when all the rights are adjusted the particular rights
of each can be decreed to them as they may appear entitled to them.
The question whether the bondholders, who have acquired their

bonds since money in the hands of the trustees'applicable to the
bonds accrued, are entitled to share in that money, depends upon the
nature of the right, and of the transaction by which they acquired
the bonds. The bondsb.re the debt of the Vermont Central Railroad
Company, and not of the trustees. The property in the hands of
the trustees was there for security of the debt, and all avails of it
which came to their hands came there for ,the same purpose. Itwas
all security for, ILnd incident to, the debt, which was the principal thing.
The principal draws to itself the accessories. This is very applicable
to secured debts. When the debts pass, the securities ps.ss aJ,so, unless
some contrary intention of the parties to the transaction is shown.
No contrary intention appears here., The holders of these bonds are
therefore, so far asis now apparent, at least, entitled to aU the
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money in the hands of the trustees or other >parties belonging to
their bonds, whenever it accrued. Therefore, the time when the ora-
tors acquired their bonds is not so material as was supposed and held
in the decision upon the former demurrer. The bill now shows that
there has accrued So large amount of money applicable and not
applied to the bonds, after satisfying prior liens. So it shows good
gronnd for relief in favor of the holders of bonds against .those who
have the money. .The bill also shows sufficient ground fot the re-
moval of the trustees to call for an answer in that behalf.
The circuit justice concurs in this opinion.
The demurrer is overruled; the defendants to answer over by the

September rule-day.

REBER, Assignee, etc., v. GUNDY.

i(Diltrict (Jourt, W. D. Penns1/ZfJania. May Term, 1882.)

1. JUDGMENT BY CONFESSION-COLLATERAL INPEACHMEN'l'.
A judgment to secure the purchase money of real estate consisting of three

pieces of land, entered upon a warrant to confess judgment, given about one
month after the delivery to the bankrupt of a deed for oue of the pieces, but
simultaneously with the delivery to him of the deeds for the other two pieces,
cannot be impeached, either in whole or part, as /Ion unlawful preference by the
assignee in bankruptcy to whom the real estate passed, it appearing that it was
substantially one transaction, consummated when the two latter deeds were
delivered and the warrant to confess the judgment was given.

2. ExECUTORll-JOINT LIABILITY.
When two executors settled a joint account, charging themselves jointlywith

all the assets of the estate and exhibiting a general balance in their hands, but,
bV a statement appended to the account, it appeared (as the fact was) that they
had actually received the assets and held the proceeds indiVidually in stated
proportions, h8Zd, that while jointly liable to the legatees for the general bal-
ance, they were not joint debtors inter ,e, and one of them having paid the
legatees more than his individual proportion, was entitled to be subrogated to
the lien against the real estate of the other. which the legatees had acquired
by docketing the general balance.

S. BANKRUPTCy-JUDGMENT BY CONFESSION.
A confessed judgment for a debt already fully secured by a prior valid lien

against the bankrupt's real estate, to which the judgment creditor
equitable right of subrogation, is not impeachable a fraudulent preference
under the bankrupt law, for it takes nothing from the general creditors and
impairs not the value of the bankrupt's estate.

In Equity.


