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lished that where the foreign seller attached as a condition that the
goods were not to be delivered until the price was paid, they remained
enemy goods, and subject to capture as such. I see no distinction in
principle between those cases and

In f'6 SMITH, Petitioner, etc.

((JirdUit Uourt, D. MQ,88achU8ett8. July 26,1882.)

CRIMINAL LAW-TRIAL-STANDING MUTE-PR.\OTICE.
The law. section 1032 of the Revised Statutes, which provides that when one

who is .. izidicted 'f for any offense against the United States stands .mute, or
refuses to plead or answer thereto, it shall be the duty of the court to enter a
plea of not guilty in his behalf, and proceed to try him by a jury, should be
. liberally construed to bring within its scope persons arraigned upon informa-
tion or complaints, as well as persons indicted.

Petition for Writ of Habeas O<rrpus.
E. W. Burdette, for petitioner.
LOWELL, C. J. The merits of this case have been argued on the

petition, the allegations of which are admitted to be true. The peti-
tioner was indicted for beating and wounding certain of the crew of
the vessel of which he was an officer, Rev. St. § 5847. The dis-
trict attorney, discovering some misstatements of fact in the indict-
ments, which might be considered variances, discontinued them, and
as the grand jury had been discharged, filed complaints under Rev.
St. § 4300. The petitioner being called upon to plead, stood mute,
by advice of the counsel, and the district judge entered a plea of not
guilty, and ord6!'ed the issue to be tried by a jury. Against this
order the petitioner protested. The jury returned a verdict of guilty,
and the petitioner, before sentence, submitted to imprisonment rather
than give bail, and brought this petition for habeas corpus.
The argument for the petitioner is that by section 4301 of the Re-

vised Statutes a trial by jury is t() be had only when the defendant
demands it; and in other cases by the court. This is true of the
mode of trial after an issue of fact is made up; but if the defendant
refuses to make an issue, the section, like the defendant in this case,
is silent.
The petition, therefore, does not raise the question whether the

court may lawfully try the issue of fact. The law which dispenses
with an indictment for petty offenses on the high seas has been found
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ve.ry useful' botbto the, goverment and the accused. Tbe district
judges who have here since law was first passed in June,
1864, have bad very graYedoq.bts of the constitutionality of that part
of section 4301 which providlls for a trial by the court'; and it has
been usual to try all contested cases by jury. It has been consid·
ered that the law is valid, excepting as to the mode of trial, and up
to this time no question has been made about it. For the reason
already given the question is not before me, and I shall content myself
with saying that I shate the doubt whether the legislature can require
the court to try the main issue of}acts in a criminal case; and that
I fully agree that the 'remainder of the statute is valid and can be
availed of, whether that partioular feature of it is constitutional or
not." " .
The only in this case is, what should be ,the practice when

the defendant declines to plead or answer? There is a law which
provides that when one who is "indicted" for any offense against the
United States stands mute or refl.1sesto pleadCir answer thereto, it
shall be the duty of the court to enter a plea of not gnilty in his
behalf arid proceed to try him by,a jury. Rev. St. § 1032. It
would seein that this, might be liberally construed! bring within
its ,scope persons arraigned.; upon information or complaint as we,ll
as persons indicted. Sucb, has :been the practice in Massachusetts
under a similar statute. EFenw()od v. Com. 10 Mete. 222; Com. v.
McKenna, 125 Mass. 397.
But there is one course of reasoning which shows conclusively that,

the petitioner has no just ground of objection to the mode of proceeding
in the district court. Formerly the law of England and of the several
colonies was that in capital felonies a defendant standing mute was
to undergo the peine forte et dure; that is, to be pressed to death in
prison. Giles Corey suffered in this way, in Massachusetts, in, the
time of the witchcraft madness. The punishment was inflicted in
England, as I am informed by a learned friend, so late as the early
part of the last century.
In 1772 an act was passed in England, which was to extend to the

colonies and plantations in America, by which, if any person ar-
raigned upon an indictment for felony or piracy should stand mute,
he should be convicted of the felony or piracy, and the court should
award judgment and execution as if such person had been convicted
byver,dict or confession. 12 Geo. III. c. 20. This had always been
the law in respect to treason, petty larceny, and misdemeanor. See
4: Bl. Comm. 435; 2 Hawk. c. 30, § 14; 1 Chit. Cr. Law, 424; 1
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East, P. C. 135. It is to be understood, of course, that the convic-
tion or punishment iIi any of these cases took place only when the
refusal to plead was willful. If it was through defect of understand-
ing, the defendant was remanded; and this preliminary point was
tried by the jury. See Rex v. Pritchard, 7 Car. & P. 803; Reg. v.
Berry,L. R.1 Q. B. Div.447; Com. v. Braley, 1Mass. 103 ; Same v. Hill,
14 Mass. 207; Dyott v. Com. 5 Whart. 67; U. S. v. Hare, 2 Wheeler,
C. C. 283. ,Congress in the first crimes act, passed in 1790, adopted the
humane rule that in all capital cases defined by that act standingmute
should be equivalent tOll, plea of not guilty. This was followed by Penn-
sylvania in 1791; by Massachusetts in 1795; by Maryland in 1807.
It is now the law, so far as I know. in all the United States and in Eng-
land not only in felony, but in every grade of crime. But it has been
applied in cases not capital since our constitution was adopted. The
law of Massachusetts in 1789 and until 1886 was that a defendant
charged only with a misdemeanor, who willfully and intelligently
stood mute, was to be dealt with as if he had pleaded guilty.
Com. v. Moore, 9 Mass. 402. This, therefore, was the law of this
district. U. S. v. Reid, 12 How. 361. The alternative, then, is
simple. Either the defendant was properly dealt with under Rev.
St. 1031, as one indicted; or, being already convicted by his own
confession, he .has no ground to complain that a second chance of
escape was given him by the judge in ordering trial by jury.
Ellenwood v. Com. 10 Mete. 222. Indeed, the trial in this view was
rather an inquiry than a trial, and,being a matter of grace. might
have been by either court or jury without vitiating the proceedings.
It is admitted that the refusal to plead was willful and intelligent, by
advice of counsel, and therefore there was no occasion to try the pre-
liminary question of sanity.
Ii follows that the entry must be, Petition denied.
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SMITH, Receiver, etc., 'V. LEE.

(District Uourt. N. D. New York. 1882.)

ARREST AND BAIL-REDUCTION OF BAIL.
A party arrested in a civil action for damages for the wrongful conversIOn

of the moneys and credits of a bank while acting as its president, and held to
bail in a large amount, where it is shown that he has been tried on a criminal
charge connected with the same transaction, and the jury disllogreed, and
where he is already held to bail on other charges growing out of the same
transactions, and where he has made an of all his property for th!l
benefit of creditors,-is entitled to a reduction on the amount of bail.

Morey cJ; Inglehart, .for motion.
Crowley cJ; Movious, opposed.
COXE, D. J. This is a motion to reduce bail. The action is by the

receiver of the First National Bank of Buffalo to recover damages
for the alleged wrongful conversion of the money and credits of the
bank by the defendant while acting as its president.
The papers used on the original application were the complaint

and affidavit of Linus M. Price, a bank examiner, stating in detail
the transactions with Herman J. Hall and others, in which it is in-
sisted that property to a large amount was fraudulently abstracted
and embezzled.
It also appeared that the defendant had executed a'conveyance of

the greater part' of his real property to one George Howard, to indem-
nify him against loss as bondsman; and that the defendant was pos- >

sessed of valuable personal -property, which he was endeavoring to
secrete and dispose of with the intent to defraud his creditors. The
latter allegation is on information and belief. There were also two
brief confirmatory affidavits. Upon these papers, presented ex parte
to the circuit judge, the defendant was, on the sixteenth day of May,
1882, held tobail in the sum of $100,000, the condition being that
he should render himself amenable to any mandate on final judgment.
Since that time events have greatly modified the circumstances in
which bail in a sum so large was required. The defendant after-
wards ,interposed an answer, in which he denies on oath all the
material allegations of the complaint. He admits, in an affidavit read
on this motion, the transfer of his real estate to indemnify his bonds-
men in the criminal proceedings, but he insists that the time for
which his bondsmen were bound having expired, the title 'reverts, and
the property conveyed is now applicable to the payment of his debts.


