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SECOND NAT. BANK OF TITUSVILLE,
PENNSYLVANIA, V. CALDWELL AND OTHERS.

1. CONSTITUTIONAL LAW—TITLE OF ACT.

Under the settled construction of section 3, art. 3 of the
constitution of Pennsylvania, where an act of assembly is
entitled, a supplement to a former named act, and the
subject thereof is germane to that of the original act, its
subject is sufficiently expressed.

2. SAME—REVISION AND AMENDMENT OF
STATUTE.

The constitutional provision : “No law shall be revived,
amended, or the provisions thereof extended or conferred
by reference to its title only; but so much thereof as
is revived, amended, extended, or conferred shall be re-
enacted and published at length,” is sufficiently complied
with if a supplement and amendatory act is set forth and
published at length in its amended form.

3. TAXATION—NATIONAL BANKS—REAL ESTATE
TAXABLE.

Under the Pennsylvania act of June 10, 1881, entitled “a
supplement to an act entitled ‘An act to provide revenue
by taxation,’ approved the seventh day of June, 1879,” the
real estate of a national bank is subject to taxation distinct
from its other capital.

4. SAME—LICENSE TAX ON BANK.

A license tax imposed by city ordinance upon a national
bank being a tax upon the operations of the bank, and a
direct obstruction to the exercise of its corporate powers
is unconstitutional; but the ordinance not undertaking to
make the tax a lien, and giving an action of debt only for
its collection, the bank is not entitled to equitable relief by
injunction.

In Equity.
Frank B. Guthrie, for plaintiff.
Samuel Grumbine and J. W. Smith, for defendants.
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ACHESON, D. J. The plaintiff's claim to
exemption from local taxation on its real estate rests
upon the assumption that section 17 of the act of
assembly of June 7, 1879, (P. L. 112,) entitled “An act
to provide revenue by taxation,” is still in full force.
That section enacts that “in case any bank or savings
institution incorporated by this state, or any national
bank, elect to collect annually from the shareholders
thereof a tax of six-tenths of 1 per centum upon the
par value of all the shares of said bank or savings
institution, and pay the same into the state treasury
on or before the twentieth day of June in every year,
the shares, capital, and profits of such bank shall be
exempt from all other taxation under the laws of this
commonwealth. “And if the plaintiff's hypothesis that
this law is in operation were correct, there would
be good ground for its complaint that its real estate
has been illegally assessed with local taxes; for it was
held in County of Lackawanna v. First Nat. Bank of
Scranton, 94 Pa. St. 221, that the banking house of a
bank is part of the capital represented by its shares of
stock, and a tax upon the par value of the shares, is a
tax upon it.

But after that decision was made, the legislature on
June 12, 1881, passed an act entitled “A supplement to
an act entitled ‘An act to provide revenue by taxation,’
approved the seventh day of June, one thousand eight
hundred and seventy-nine,” the third section of which
is in these words: “In case any bank or savings
institution, incorporated by this state, or the United
States, shall elect to collect annually from shareholders
thereof a tax of six-tenths of 1 per centum upon the
par value of all the shares of said bank or savings
institution, and pay the same into the state treasury
on or before the first day of March in each year,
the shares, and so much of the capital and profits of
such bank as shall not be invested in real estate, shall
be exempt from all other taxation under the laws of



this commonwealth.” The purpose of this section is
not doubtful. Obviously the intention is to restrict the
exemption from taxation conferred by the act of June 7,
1879, and to subject the real estate of banks to distinct
taxation Moreover, section 6 of the act of June 10,
1881, expressly repeals the seventeenth section of the
act of June 7, 1879.

It is, however, contended on behalf of the plaintiff
that the third section of the act of June 10, 1881, is
inoperative and void, and for this several reasons are
assigned:

1. The title to the act, it is said, is in conflict
with section 3 of article 3, of the constitution of
Pennsylvania: “No bill, except general appropriation
bills, shall be passed containing more than one
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subject, which shall be clearly expressed in its title.”
But it is the settled construction of this section that
where an act of assembly is entitled a supplement to
a former act, and the subject thereof is germane to
the subject of the original act, its subject is sufficiently
expressed to meet the constitutional requirement. State
Line & Juniata R. Co.'s Appeal, 77 Pa. St. 429; Craig
v. First Pres. Church, 88 Pa. St. 42. In the present case
the supplement, from first to last, relates to revenue
by taxation, and there is no provision in it incongruous
with the original act.

2. It is insisted that the third section of the act of
June 10, 1881. is in conflict with section 6 of article 3,
of the constitution of Pennsylvania : “No law shall be
revived, amended, or the provisions thereof extended
or conferred, by reference to its title only; but so much
thereof as is revived, amended, extended, or conferred,
shall be re-enacted and published at length.” It cannot,
of course, be pretended that there is here any violation
of the first part of this section, for there was no
attempt to revive or amend the original act, or to
extend or confer its provisions, by reference to the title



only. The objection, as stated in the bill of complaint,
is this: “that said third section materially amends the
provisions of section 17 of the act of June 7, 1879,
(to which it is a supplement,) and fails to re-enact and
publish at length so much of said act of June,7, 1879,
as is thereby amended.” But does the constitutional
provision in question require that a supplemental and
amendatory act must republish the original act or so
much thereof as is amended? This I understand is
what is insisted on, It seems to me, however, that such
is not the natural or true construction of the clause.
It is to be read as a whole, and thus considered its
purpose is plain. It was intended to prevent covert
legislation and the passage of laws whose meaning and
object are not fully disclosed. If there is no attempt to
legislate by reference to the title of the old law, it is,
I think, sufficient if the proposed law in its amended
form is “re-enacted and published at length.” Treating
of a similar constitutional provision, Mr. Cooley, in his
work on Constitutional Limitations, page 185, well says
that the requirement “is fully complied with in letter
and spirit, if the act or section revised or amended is
set forth and published as revised or amended, and
that anything more only tends to render the statute
unnecessarily cumbrous.”

3. Again, it is contended that the third section of
the act of June 10, 1881, in so far as it would subject
the real estate of national banks to taxation for local
purpose, s, is inoperative and void for repugnancy.
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The argument runs thus: Under the act of congress,
(Rev. St. § 5219,) only the shares and real estate of
national banks are taxable under state laws, and the
shares are not taxable at any higher rate than other
moneyed capital of individuals. In Pennsylvania the
moneyed capital of individuals is exempt from all local
taxation, and was so exempt prior to the passage of
the acts of June 7, 1879, and June 10, 1881. At the



time of the passage of the latter act the only property
of national banks taxable for local purposes was their
real estate, and therefore the restricting words in the
third section of the act of June 10, 1881, excepted
from the operation of the act the only property of
national banks to which the exemption could extend,
and they thus constitute a saving clause repugnant to
the purview of the act, and void. But the argument
is not satisfactory, and, even if the premises were
conceded, the conclusion sought to be deduced could
not be accepted; for it was held in Hepburn v. The
School Directors, 23 Wall. 480, that shares in national
banks, in Pennsylvania, may be valued for taxation at
an amount above their par value. The act of June 10,
1881, therefore, does unquestionably leave something
for its exemption clause to act on, and the argument
based upon a supposed repugnancy plainly fails.

It will be perceived that neither the act of June 7,
1879, nor that of June 10, 1881, peremptorily imposes
a tax of six-tenths of 1 per centum upon the par value
of the shares of stock. Under each of these acts the
payment of that tax is optional with the banks. The
former act gave the banks the election to pay the
specified tax in commutation for all other taxes under
the laws of the commonwealth; the latter act gives the
banks the like option in commutation for all taxes,
except that on real estate. The only difference is in
the extent of the exemption. It is not pretended that
the method of taxation contemplated by this legislation
is open to constitutional objections, or contravenes
the provisions of the national bank act. Indeed, the
plaintiff is satisfied with and seeks the benefit of the
act of 1879. But why could not the legislature modify
that act by the amendments incorporated in the act
of June 10, 1881? Clearly it was competent for the
legislature to do so.



I am of opinion that none of the objections which
the plaintiff has raised against the validity of the local
taxation of its real estate for the year 1882, are tenable.

At the hearing of this case the validity of the
ordinance of the city of Titusville, in so far as it
attempts to impose a tax license upon national banks
doing business in that city, was not much discussed;
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and at present I shall simply indicate what my
impressions are on that subject. It seems to me the
ordinance undertakes to tax the operations of national
banks, and is a direct obstruction to the exercise of
their corporate powers. I do not see that this license
tax is distinguishable from the business tax involved
in the case of the city of Pittsburgh v. First Nat.
Bank of Pittsburgh, 55 Pa. St. 45, which the supreme
court of Pennsylvania, following the authoritative cases
of McCulloch v. State, 4 Wheat. 316, and Osborn
v. U. S. Bank, 9 Wheat. 738, adjudged to be
unconstitutional.

But it does not follow that because the tax is
illegal, the plaintiff is entitled to an injunction to
restrain the collection thereof; Dows v. Chicago, 11
Wall. 108; Hannewinkle v. Georgetown, 15 Wall. 547;
State Railroad Tax Case, 92 U. S. 575; and I am of
opinion that the bill does not bring the plaintiff's case
within any of the recognized foundations of equitable
jurisdiction. Id. The ordinance imposing the tax does
not undertake to make it a lien, and it is not
enforceable by any summary process. The ordinance
gives an action of debt for its collection, and it is
not otherwise collectible. To such action the bank can
set up its defense, and therefore needs not equitable
relief.

What has been said covers all the questions thus
far raised, and it is only necessary to add that the
motion for a preliminary injunction must be denied;
and it is so ordered.



NOTE.

TAXATION ON NATIONAL BANK SHARES.
A suit may be maintained by a national bank, on behalf
of its stockholders, to enjoin state officers from the
collection of a state tax on the shares of the bank, on
the ground of an illegal assessment arising from the
failure to deduct from the valuation the debts owed
by the shareholders,(a) although payable in the first
instance by such shareholder, if a multiplicity of suits
can be thereby avoided, or injury to its business or
credit is anticipated.(b) A bill to restrain the collection
of a state tax on the shares of national banks must
show a statute discriminating against them, or that they
are rated higher in proportion to actual valuation than
other moneyed corporations.(c) A shareholder who has
made affidavit and demand for deduction of the debts
owed by him from the valuation of his shares, as
required by law, may bring suit to enjoin the collection
of such tax.(d) And where it is shown that the affidavit
and demand would
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have been unavailing, they may show, in an action
by the bank brought on their behalf, the deductions
to which they were entitled.(e) The taxation by a
state of the capital stock of a national bank invested
in United States securities will be restrained,(f) but
injunction will not lie to restrain the collection of a tax
illegally assessed by the municipal authorities upon the
shares of a national bank in gross, instead of against
the individual shareholders, though such municipal
corporation be insolvent, as there are ample remedies
at law.(g) Nor will it restrain the collection where
the shares are taxable and no excessive valuation
is complained of, although the officers arrived at a
correct result by an erroneous method.(h)

RESTRAINING COLLECTION OF TAX. A
court of equity will not restrain the collection of a tax



on the mere allegation that it is illegal or void.(i) There
must be some additional special circumstances,(j)
under some recognized head of equity jurisdiction ;(k)
as that its enforcement would lead to a multiplicty
of suits;(l) or produce irreparable injury;(m) or
irremediable oppression*; or, where it is real estate,
that it would create a lien, or cast a cloud on the title
;(n) or for fraud, (o) Where there was no allegation of
damage sustained, or that the sale of the land levied
on would cloud the title, or work irreparable mischief,
it was held that the court of equity had no jurisdiction
to grant relief; that the remedy should be sought at
law, where power to grant relief was full, adequate,
and complete.(p)

ON GROUND OF MULTIPLICITY OF SUITS.
The equity powers of the court cannot be invoked to
prevent an apprehended injury save where its exercise
is necessary to prevent a multiplicity of suits.(q) Where
the rights of a large
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number of persons are involved, or a multitude of
suits may be averted, and great individual loss and
damage prevented, a court of equity may interfere to
prevent the collection of a tax.(r) Where the case is
brought under some head of equity jurisdiction, and
brought in behalf of himself alone or of all other
tax-payers similarly situated, if shown that the tax
is illegal, to avoid a multiplicity of suits, equity will
take jurisdiction by injunction, (s) as equity disfavors
a multiplicity of suits.(t) Multiplicity does not mean
multitude, and injunction will not be granted where
the object is to obtain a consolidation of actions,
or to save the expense of separate actions;(u) that
assessment is divided into a number of installments,
does not bring it within this exception, (v) Where
an alleged illegality extends to the whole assessment,
or where it affects in the same manner a number
of persons, so that the question involved can be



presented by one bill, filed by all or any number thus
interested, such joint bill may properly be filed.(w)
An action in equity may be maintained by any one
upon whose real estate an apparent lien has been
created on his own behalf, and in behalf of others in
like situation, to have it canceled and to restrain its
enforcement. (x) The rule applied to assessments for
local improvements.(y) When brought by more than
one complainant, a bill which states distinct grounds
for relief, relied on by each separately, is
multifarious.(z) When an invalid tax includes an
assessment on personalty as well as on realty, a court
which obtains jurisdiction to restrain the collection of
the tax on the land may properly give relief to the
person.(a)

IRREPARABLE INJURY. In no case will the
collection of a tax be enjoined where it is not shown
that the injury resulting from its enforcement would
be irreparable ;(b) but where irreparable injury would
ensue the court will enjoin the sale;(c) and this fact
must appear in the bill by issuable averments;(d) and
it must clearly appear not such an indebtedness as the
duty of a citizen requires him to discharge.(e) It must
appear that his rights will be greatly or irreparably
affected by the acts sought to be restrained, and the
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right must be clear, and the remedy at law
inadequate.(f) This rule is applicable to an assessment
for a local improvement as well as to a state and county
tax.(g)

CLOUD ON TITLE. A court of equity will not
restrain a sale for taxes where the only damage is to
cast a cloud on the title;(h) nor will it interfere to
remove a cloud on title till one exists;(i) as a man
may protect his land from sale upon a tax warrant,
or from a cloud on his title by a tax lien, by paying
the tax and suing to recover it back. Such payment
is not to be regarded as voluntary.(j) A bill to enjoin



the collection of a tax, which by statute is made a
lien on lands, sustained as a proper one to remove a
cloud on title to lands.(k) But where the assessment
is made a personal charge against the owner, and not
a lien on the land, no other ground would authorize
equitable interference than such as would exist in
case of a tax on personalty.(l) Where a tax constitutes
an apparent lien on lands, and might result in a
sale and conveyance by deed, which would be prima
facie evidence of title, a bill will lie to enjoin its
collection where the tax is illegal ;(m) and a sale by
public officers under authority of law, but having no
authority in fact, is such a cloud as would authorize
the interposition of a court of equity.(n)

ON GROUND OF FRAUD. Equity has
jurisdiction to enjoin the sale of personal property for
taxes where the bill alleges and the proof shows that
the taxes were fraudulent ;(o) as where the property
was fraudulently assessed at too high a rate;(p) or
where there is a clear case of fraud in the valuation
of the property.(q) In the latter case the proof must
be clear and irresistible, and the injury likely to result
must be considerable ;(r) and where the bill fails
wholly to show a fraudulent assessment, but only an
excessive valuation and irregularities in making the
assessment, injunction will not lie ;(s) but proof of
fraud is necessary only where the error or irregularity
is one of those enumerated. Where not enumerated,
and it is a substantial one, proceedings to vacate
are maintainable without proof of fraud under the
statute.(t) A statement in the bill that the assessment
was outrageously exorbitant and was fraudulently
made, without showing in what the overvaluation
consists, and giving no facts or particulars, is not
sufficient, as a mere allegation of fraud is not
sufficient, and overvaluation of itself will not establish
fraud. (u) If fraud is charged, equity may interfere; but
courts have no right to interfere
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on the ground that the tax is unfair or unjust, unless
the fundamental law of the land has been violated.(v)

ON PROPERTY NOT SUBJECT TO
TAXATION. Where taxes are levied on property
wholly exempt, their collection may be restrained.(w)
But while courts of equity will, in many cases, enjoin
the collection of a tax sought to be enforced against
property exempt from taxation, yet they will not enjoin
the collection of the whole tax, because, in determining
the valuation of an aggregate property, exempt property
may have been included as a factor. (x) Where the
only ground of relief is a present use for religious and
charitable purposes, a decree restraining the collection
of taxes is erroneous.(y) So a school-house used and
occupied for a boarding-school is not exempt.(z) When
the board of equalization adds to the return of a tax-
payer an item of property not taxable, and directs
the county auditor to carry the amount so added
on the duplicate, and assesses against it the rate of
taxation paid for state, county, and city purposes, an
injunction lies to enjoin the auditor.(a) When the
board of equalization adds to the return of the tax-
payer an item of property not taxable, and directs a
person to carry the amount so added on the duplicate
and assessment against it at the rate of taxation,
injunction will lie to enjoin the auditor from so doing*.
That land within the municipal corporation is used
for agricultural purposes, and the owner derived no
benefit from it, is no ground for an injunction.(b)

TAX ON PROPERTY OF ANOTHER. While it
is a general rule that a court of equity will not interfere
to restrain the collection of taxes, yet it will not refuse
to restrain a tax collector by injunction, where the party
against whom he is proceeding is not the tax debtor,
and the property is not that on which the tax was
laid;(c) especially where there is no remedy at law;
as where the party taxed is insolvent and not ready



to respond in damages, (d) Where a party not the
owner or lessee of property, having no taxable interest
therein, but who is merely in joint use with the owner
for a compensation, is taxed for one-half of its value,
the tax will be illegal and levied without warrant of
law, and equity will enjoin its collection ;(e) but where
a railroad company, having the use of another road,
agrees to advance money to the latter to pay the taxes,
it cannot enjoin the collection of such taxes, which
are proper and legal on the assumed ground of its
ownership of the property.(f)

WITHOUT AUTHORITY OF LAW. A court
may enjoin the collection of a tax, and will exercise
its power in all eases where the tax has been levied
(v)Linton v. Mayor of Athens, 53 Ga. 588; Cleghorne
v. Postlewaite, 43 Ill. 428; Darling v. Gunn, 50 Ill. 424.
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without authority of law;(g) or where the persons
imposing it are not authorized by law;(h) or where
the persons attempting to levy are not officers de jure
or de facto, and unauthorized by law;(i) or where
levied by persons authorized, but Who transcend their
authority,(j) and exceeded the amount authorized by
law;(k) or where the tax was illegally assessed ;(l)
or assessed in conflict with the statute.(m) Injunction
is the proper remedy to prevent the sale of real
estate for taxes, the levying of which is prohibited by
law.(n) Courts of chancery have jurisdiction to enjoin
illegal taxes or assessments by counties, cities, or other
tribunals, boards or officers,(o) and such jurisdiction
is not taken away by the statute.(p) Justices' courts
have authority to issue injunctions in all tax suits of
which they have jurisdiction.(q) The amount of the tax
in dispute is the criterion of jurisdiction, (r) A party
seeking by injunction equitable relief against an alleged
unauthorized action of the board of equalization, must
establish clearly facts showing that the board had acted
illegally and without authority. (s)



ILLEGAL TAXATION. A court of equity will not
interfere on the sole ground that the statute imposing
the tax is unconstitutional;(t) so where the only ground
is that the statute annexing the lands taxed to the
municipality which had levied the tax, was
unconstitutional; for if the law was valid, the tax was
good, and if void, the invalidity was apparent on the
face of the assessment and could not cloud the title.
Injunction will not lie where the defect is patent.(u)
If the tax is illegal on the face of the proceedings, or
totally void, and carries with it on the record notice of
its illegality, no relief can be obtained in equity;(v) but
where the assessment on the face of the proceedings is
valid, and it requires extraneous evidence to show that
it is invalid, equity will relieve to prevent a cloud on
the title.(w) So a deed given by a
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public officer is an apparent cloud, requiring
extraneous evidence to remove.(x) Such deed is
presumptive evidence that all the statutory provisions
have been complied with.(y) Whenever the claim of
the adverse party to the land is valid upon its face, and
it requires extrinsic evidence to establish its invalidity
and illegality, the court will entertain jurisdiction in
equity.(z)

TAXES IN PART ILLEGAL. Courts will not
interfere with the collection of taxes unless they are
void, or are levied without authority, (a) nor restrain
an extension of a tax on the tax-books unless wholly
unauthorized and void in all its parts ;(b) and not then,
unless the tax-payer has paid or tendered such taxes as
are legal.(c) If a portion of a tax is legal and a portion
illegal, if the legal can be separated from the illegal, an
injunction will not be granted to restrain the collection
of the entire tax;(d) but if they cannot be separated, a
sale for the collection of such mixed taxes is void.(e)
A bill against a sheriff alone, to enjoin the collection
of county taxes, cannot be maintained on the allegation



that the claims for which the taxes were levied were
“in great part illegal.”(f) The payment of that portion
which is legal, is a condition precedent to the right to
maintain the suit.(g)

OMISSIONS FROM ASSESSMENT ROLL.
Unlawful exemptions or omissions from the
assessment rolls will invalidate the whole
assessment.(h) Where assessors omitted from the
assessment property benefited by the improvement, an
action may be maintained by one or more persons
assessed on behalf of themselves and others similarly
situated to restrain the enforcement and collection
440

lection of the same;(i) and the payment of part of
the assessment will not prevent suit to restrain further
prosecution.(j) Accidental omissions of property from
the assessment roll, or omissions though purposely
made under a mistake of law, and in the belief that
the omitted property is not taxable, is no ground for
enjoining the collection of the tax upon the property
which is assessed.(k) One whose assessment is
increased by an unauthorized omission of lands of
another, may maintain an action against the city to
restrain the enforcement of the assessment;(k) but
where the proof merely shows that in the assessment
of property in the city there was an undervaluation in
a few cases, it is not sufficient to vitiate the whole
assessment.(m)

ERRORS AND IRREGULARITIES. A court of
equity will not interfere to correct an erroneous
assessment and enjoin the collection of taxes thereon,
(n) The remedy at law in such cases is deemed
exclusive.(o) There will be no judicial interference on
account of irregularities in the return or assessment;(p)
as for a failure to return the assessment roll to the
county clerk in time.(q) So a mere informality, which
does not affect a substantial right, in no way invalidates
the tax ;(r) as in the mere form of the assessment(s)



or a misdescription or irregular entry in the tax list,(t)
or the omission of an officer to do his duty.(u) But
if the tax has been certified by mistake by the clerk
to have been voted, when in fact the proposition was
defeated, equity will restrain its collection.(v) A mere
irregularity, either in making valuation or levying, will
not vitiate unless it substantially affects the justice of
the tax,(w) or unless fraudulently done,(x) or unless
property is doubly taxed;(y) but the collection of taxes
on the capital stock of corporations, over and above
the value of its taxable property, will not be enjoined
as double taxation,(z) or unless a party is denied a legal
right, as the right to work out a poll tax;(a) but a failure
of
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the road supervisors to give notice of the time when
and place where the road tax will be worked out,
does not invalidate the tax on the lands of a non-
resident.(b) It must appear that equity alone can give
redress,(c) and that the assessment is illegal and void
as distinguished from irregular, (d)

REMEDY AT LAW. Equity will not restrain the
collection of a tax when there is a full and adequate
remedy at law,(e) even though fraud be alleged in the
bill;(f) and although the levy is on real estate, except
in extreme cases.(g) The party seeking relief in equity
must be without a legal remedy, or the remedy must be
practically useless.(h) A court of equity will not enjoin
a tax collector who threatens to seize personal property
without lawful authority, as such seizure would be
mere trespass, remediable in a court of law(i); and if a
defense in a tax suit is available at law, equity will not
enjoin.(j) There is no remedy in equity when the state
statute provides a remedy for illegal assessments;(k)
and the fact that the remedy provided by statute may
be inadequate, does not justify judicial interference,(l)
as it is in the discretion of the legislature to provide
the mode of assessment, and the exercise of that



discretion is not reviewable in the courts.(m) Where a
mode is prescribed, and a tribunal established by law
to provide against an illegal tax, complainant has a full
and adequate remedy at law.(n)

EXCESSIVE VALUATION. Excessive valuation
alone will not be sufficient to warrant the interference
of a court of equity, (o) Courts of equity cannot convert
themselves into assessors for purposes of taxation and
reassess in every case where the assessor has erred
in his judgment as to the value of property, even if
the tax-payer has notified the assessor that the true
value is less than that fixed in the assessment, and
the collection of the tax will not be enjoined merely
because of an erroneous judgment in the valuation
of property, or for a mistake in deducting the proper
amount of exemptions where no fraud is shown.(p)
When the inequality of valuation is the result of a
statute of the state designed to discriminate injuriously
against any class of persons or species of property, the
court will grant appropriate relief. (q)

EXCESSIVE ASSESSMENTS. The collection of
a tax will not be enjoined, although the assessment is
alleged to be excessive of the amount authorized
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by law,(r) the remedy in such case being given by
statute, (s) Where a person claims that the assessment
of taxes was excessive, but failed to apply to the
board of appeals to have the error corrected, and no
excuse given for his failure to apply at the proper
time, the courts cannot interfere to stay the collection
of the tax,(t) unless made excessive from corrupt and
malicious motives;(u) and it will not interpose unless
clearly shown that the tax is inequitable and against
conscience.(v) Where the excess in the taxes is easily
ascertained, the court will restrain the collection of
such excess (w) Injunction in such case is the proper
remedy, but before the writ is granted the court should
require the complainant to pay so much of the tax



as he confesses to be due.(x) The party seeking an
injunction should pay so much of the tax as it can
plainly be seen he ought to pay. He cannot be
permitted to enjoin the collection because his tax is
in excess of what is just and lawful, so as to screen
himself from any tax at all, until the precise amount
is ascertained by a court of equity.(y) If any part of a
tax is legal, that part must be paid before the party
will be heard to complain of an illegal portion.(z) The
general rule is that the bill of injunction will not be
sustained unless the portion properly collectible is paid
or tendered.(a) And the bill is defective, even if it
states grounds for relief, where it fails to aver a tender
of the amount admitted to be legally due ;(b) and it
is not sufficient to allege that he is “willing,” or “that
he has paid it into court.” (c) It should be shown, as
near as possible, what part is just and what part is
unauthorized, and that which is just should be paid
as a condition of obtaining the relief sought ;(d) for
without tendering what he ought in equity to pay, he
will be liable for costs, but if he offers to pay it, his
bill ought not to be dismissed, as he has a right to
judgment for the remainder.(e)—[ED.

(a) Nat. Alb. Exch. Bank v. Hills, 5 Fed. Rep.
249; Hills v. Nat. Alb. Exch. Bank, 12 Fed. Rep. 93;
Cummings v. Nat. Bank, 101 U. S. 153; elton v. Nat.
Bank, Id. 143.

(b) City Nat. Bank v. Paducah, 5 Cent. Law J. 347.
See Nat. Alb. Exch. Bank v. Hills. 5 Fed. Rep. 248;
but see, also, S. C. reversed, 12 Fed. Rep. 93.

(c) German Nat. Bank v. Kimball, 103 U. S. 732;
Hills v. Nat. Alb. Exch. Bank, 12 Fed. Rep. 93; and
see Sup'rs or Albany v. Stanley, 12 Fed. Rep, 82, and
note.

(d) Hills v. Nat. Alb. Exch. Bank. 12 Fed. Rep. 93.
(e) Hills v. Nat. Alb. Exch. Bank, 12 Fed. Rep. 93.

See Sup'rs of Albany v. Stanley, 12 Fed. Rep. 82, and
cases cited.
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