
Circuit Court, E. D. Texas. February, 1882.

689

GREENE V. KLINGER.*
SAME V. SAME.
SAME V. SAME.

1. REMOVAL OF SUITS—ACT OF MARCH 3, 1875.

Under the second clause of the second section of the act of
March 3, 1875, (18 St. 470,) when in any suit mentioned
therein there is a controversy wholly between citizens of
different states, which can be fully determined as between
them, then either one or more of the plaintiffs or the
defendants actually interested in such controversy may, on
complying with the requirements of the statute, remove the
entire suit.

Barney v. Latham, 103 U. S. 205, followed.

2. SAME—WARRANTOR.

And one who was not sued by the plaintiff, but was brought
into the suit as warrantor, on the motion of the defendant,
has the same right to remove as if he had been an original
defendant.

3. LANDLORDS AND WARRANTORS—SECTIONS
4788, 4789, REVISED CODE OF TEXAS.

The same rights are given landlords in suits for lands by
section 4789 of the Revised Code of Texas, as in the same
kind of suits are given to owners and warrantors by section
4788 of same Code.

Walton, Greene & Hill, for the motion.
Hancock & West, contra.
PARDEE, C. J. The above cases have been up and

heard three times on motions to remand to the state
court from which they were removed:

First. Before Judge Duval at the October term,
1879, who denied the motion, giving elaborate reasons.
The statement of the case, the grounds of motion, and
the reason of Judge Duval, are reported in 10 Cent.
Law J. 47. Second. Before Judge Woods, then circuit
judge, at the October term, 1880, who also denied
the motion, but who afterwards expressed himself

v.10, no.7-44



as dissatisfied with his decision and suggested a
reargument. Third. Before me at this term.

Since the decision of Judge Woods, the points
involved have been passed upon by the supreme court
in the case of Barney v. Latham, 103 U. S. 205, with
Judge Woods (now Justice Woods) on the bench and
not dissenting.

In that case it was decided that under the second
clause of the second section of the act of March 3,
1875, when in any suit mentioned 690 therein there

is a controversy wholly between citizens of different
states which can be fully determined as between them,
then either one or more of the plaintiffs or the
defendants actually interested in such controversy may,
on complying with the requirements of the statute,
remove the entire suit.

In these cases under consideration it appears that
at the time of application for removal the plaintiffs
and all of the defendants, except Morgan C. Hamilton,
were citizens of the state of Texas, and that defendant
Hamilton was a citizen of New York. It further appears
that the suits were actions of trespass to try title to
real estate wherein defendant Morgan C. Hamilton
is the grantor and warantor of title to all the other
defendants.

Section 4788 of the Revised Statutes of the state
provides that—

“When a party is sued for lands the real owner or
warrantor may make himself or may be made a party
defendant in the suit, and shall be entitled to make
such defence as if he had been the original defendant
in the action.”

Section 4811 of the same provides that—
“Any final judgment rendered in any action for the

recovery of real estate, hereafter commenced, shall
be conclusive as to the title or right of possession
established in such action upon the party against whom
it is recovered,” etc.



Now, as Hamilton was a party entitled to defend
and liable to be included by the judgment rendered,
there must have been a controversy between him and
other parties to the suit. It is easy to see that that
controversy was as to whether Hamilton had acquired
from his grantor a just title as owner of the property
sued for, and was bound to warrant and defend this
title of the other defendants. That controversy was
between him and citizens of a different state, as all
the other parties were citizens of Texas. It was wholly
between him and citizens of a different state, as no
other defendant appears to have been interested in the
controversy except adversely to him. It seems, also,
to be clear that the controversy between Hamilton
and citizens of a different state was one which could
be fully determined as between them. It further is
shown that there was a controversy between Hamilton
and the other defendants, all citizens of a different
state from Hamilton, because it appears that under the
statute Hamilton was brought into the case and made a
party defendant on the motion of the other defendants.

Counsel very earnestly insists that the plaintiff has
no controversy with Hamilton, and asks no judgment
nor relief against him. This 691 may be true, and yet

not affect the question, as we have seen in Barney v.
Latham that if the proper controversy exists, and the
proper steps are taken, the entire suit may be removed.

The case as it stands now only differs in condition
from the way it was presented to Judge Duval, whose
decision I have referred to, in so far as Hamilton's
position as a grantor and warrantor differs from what it
would be as landlord to the other defendants. Counsel
for mover concurs fully in the correctness of the
decision rendered by Judge Duval.

An examination of section 4789, Rev. Code of
Texas, shows that exactly the same rights are given
the landlord in suits for lands as in the same kind of
suits are given to owners and warrantors by section



4788 of the same Code hereinbefore cited, and I am
unable to see any substantial distinction that can be
drawn between the cases. Where the tenant is sued
and the landlord is brought in, the whole burden
falls on the landlord; and if the plaintiff recovers,
while the tenant is evicted, the landlord is bound
for his damages. Where the grantee is sued and the
warrantor is brought in, the whole burden falls on
the warrantor; and if the plaintiff recovers while the
grantee is evicted, the warrantor is bound for his
damages. In the one case the tenant may recover for
his improvements precisely as the grantee may in the
other.

The other questions raised on the motion to remand
are finally settled by the decision of Judge Duval,
supra. See Cole Silver Mining Co. v. Virginia Co. 1
Sawy. 685.

It is proper to state that counsel have brought and
reargued this motion to remand on the suggestion of
Judge Woods, and that, therefore, while the motion is
denied, the costs made will follow the judgment in the
case as finally determined.

Let judgment be entered denying the motion,
without costs.
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NOTE.
SUITS REMOVABLE. The suits which are

removable under this section are suits of a civil nature,
at law or in equity, and it does not extend to criminal
cases.(a) The fact that the claim is legal as
distinguished from equitable has no bearing on the
question of the right of removal. (b) So, where an
action commenced in a state court in which the
distinction between legal and equitable procedure is
done away with, is removed, it is removed to that
said of the court where appropriate relief can be
obtained.(c) The suit must be a suit within the
meaning of the state law;(d) and where there is no



controversy the suit cannot be removed,(e) as where
default has been made.(f)

The jurisdictional limitation as to the amount in
controversy has reference to the sum in dispute
between the plaintiff and the defendant.(g) The claim
of the plaintiff and not the counter-claim of the
defendant should fix the amount in dispute;(h) and
the petition should affirmatively state the amount;(i)
and if the amount in dispute exceeds $500, exclusive
of costs, at the time of the application, the case is
removable, although the requisite amount did not exist
when the suit was commenced.(j) The sections of the
statute of 1875 should be construed together, and the
remedy should not be allowed, where the plaintiff is
assignee, unless the assignee might have brought suit
in the federal court;(k) so, a party cannot acquire the
right to remove by purchasing the interest of a co-
defendant.(l)

Whenever the decision of a case depends upon
the construction of the constitution of the United
States, an act of congress, or treaty, the case may be
removed if the matter in dispute exceeds $500.(m) A
suit arises whenever upon the whole record there is
a controversy involving the construction of either;(n)
but they must be directly and not incidentally called in
question;(o) and if a suit involves a federal question
it may be removed, although other questions founded
on principles of general law may be involved;(p) and
although a state is plaintiff;(q) and the citizenship of
the parties has nothing to do with the question.(r)
If the plaintiff is a corporation, created by an act of
congress, the case arises under the laws of congress;(s)
but it is otherwise in the case of a national bank.(t)
Cases involving questions under the bankrupt 693

act are removable; (u) or cases under the homestead
laws of the United States;(v) or under the act of
congress respecting customs and duties;(w) but the



erroneous levy of state taxes does not involve a federal
question.(x)

The first clause of this section relates only to cases
where there is a single individual controversy, and in
which all the parties on the moving side are necessary
parties, when all must unite.(y) The requisite
citizenship must exist at the time of filing the pettion(z)
as well as at the commencement of the suit,(a) The
circuit court, under this clause, has no jurisdiction
between a citizen of one state and citizens of the
same state and another state;(b) so, where there were
three defendants, one being a citizen of the state with
the plaintiff, the case was not removable.(c) In a suit
between a foreign citizen and citizens of various states
the removal was allowed where all but one of the
defendants applied;(d) so it was held that the objection
to the removal, founded on the citizenship of one of
the parties, is not favored after an expiration of 18
months.(e) A suit brought by a citizen of another state
against a citizen of England may be removed.(f) The
citizenship of an infant governs the right of removal of
a cause brought by his regular guardian, his guardian
ad litem, or his next friend.(g) A bill to compel a
trustee to apply the income to pay the debts of the
cestui que trust, and the latter is a non-resident, may
be removed.(h) The citizenship of a railroad company
is not changed by the leasing of a road in another
state;(i) and in a suit to enjoin the execution of the
lease, the president and directors are not such
necessary parties as will prevent a removal for their
non-joinder.(j) For the purposes of jurisdiction, a
corporation is considered a citizen of the state which
created it, and not of the state under whose laws it has
entered to operate in its line of business;(k) but if the
effect of state legislation be to adopt the corporation, it
becomes, for the purposes of jurisdiction, a corporation
created by the state so adopting it, and it cannot
remove a cause brought in such state.(l)



The second clause, however, contemplates cases
in which there are persons whose presence is not
necessary to the determination of the controversy,
when 694 either one or more of the co-parties may

petition for a removal, (m) although the party applying
obtained his interest in the property by a conveyance
made for the express purpose of conferring
jurisdiction; but the conveyance must be bona fide.(n)
Under this clause each individual plaintiff must be a
citizen of a state different from that of each individual
defendant.(o) The case may be removed where the
parties applying have interpleaded, (p) as where
intervenors charge fraud and want of jurisdiction.(q)
Either one or more may apply for a removal, although
other parties are citizens of the same state with those
on the opposite side.(r) The parties may be so
transposed on opposite sides according to their real
interests, without regard to their former position on the
record, as to effect a determination of their rights.(s)
There may be a removal of that part of a cause which
concerns the original parties, notwithstanding that a
state statute may declare that the trial as to certain
other parties cannot be separated from the trial of the
main cause.(t) Where the action was by a citizen of
the state against several defendants, and the circuit
court had jurisdiction from the amount in controversy,
any one of the defendants may apply for a removal if
the matter can be fully determined between them;(u)
but the controversy must be wholly between them;(v)
and the whole suit must be removed;(w) for, if not
wholly between them, it cannot be removed although
the controversy of the defendant could be disposed
of separately.(x) The suit may be removed although it
does not arise under the constitution, treaties, or laws
of the United States;(y) and irrespective of its quality
as equitable or legal;(z) or although there may be other
controversies in the suit between other parties;(a) or,
although the controversy removed is only incidental,



as the removal takes the principal controversy and all
other controversies to the circuit court;(b) or although
one of the controversies taken railroad companies
generally, consult Ohio & M. R. Co. v. Wheeler, 1
Black, 286; Balt. & O. R. Co. v. Harris, 12 wall. 65;
Chicago & N. W. R. Co. v. Whitton, 13 Wall. 270;
Williams v. Missouri, K. & T. R. Co. 3 Dill. 267;
Marshall v. Balt. & O. R. Co. 16 How. 314; Same v.
Gallahue's Adm'rs, 12 Gratt. 658; Chicago & N. W.
R. Co. v. Chicago & P. R. Co. 6 Biss. 219; Minot
v. Phila. W. & B. R. Co. 2 Abb. (U. S.) 323. 695

along be between citizens of the same state.(c) The
removal of the suit as to one defendant removes it
as to all;(d) and all the defendants need not join.(e)
The right of removal in such cases is on the condition
that the case can be wholly determined as to the
parties;(f) so, if three separate actions are brought, and
the same defence is made in each, and a judgment in
one will determine the whole controversy, they may be
removed if the joint amount incontrovertibly exceeds
$500.(g) Where five attachments were separately sued
out against one stock of goods, the question of
ownership is a single controversy.(h) Where there is
no separate controversy between the resident plaintiffs
and the non-resident defendants, the cause cannot
be removed;(i) so, if supplementary proceedings are
inseparably connected with the original judgment or
dectree, they cannot be removed; but it is otherwise
where they are a mere mode of procedure or relief
involving an independent controversy with new or
different parties.(j)—[ED.

* Reported by Joseph P. Hornor, Esq., of the New
Orleans bar.
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