v.10, n0.6-40 IN RE CARY.

District Court, S. D. New York. March 7. 1882.

1. CONTEMPT—-OFFICERS, WHEN NOT
CHARGEABLE.

A sheriff or marshal, being indemnified to levy on specific
property, should not be held chargeable with contempt
upon an injunction order of dubious import of which he
had no previous notice, and which referred to a judgment
without date, and of different amount from that recited in
his execution.

2. INJUNCTION-NOTICE TO BE SERVED ON
PARTIES ENJOINED.

Parties and their attorneys, who are at all times accessible
to service, should be properly served with notice of an
injunction order if it be designed to bind them.

3. SAME-NECESSITY OF PERSONAL SERVICE.

The relaxation of the rule requiring personal service of an
injunction in order to punish for contempt, extends no
further than the exigencies of the case require to prevent a
failure of justice, and does not dispense with the necessity
of service where the parties are easily accessible.
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4. SAME—MOTION TO HOLD IN CONTEMPT, WHEN
DENIED.

Where an ex parte injunction in bankruptcy was obtained
against a plaintiff, “his marshals, servants, and agents in
charge of said execution,” was served upon the marshal
having the execution in charge, who thereupon returned
the execution unsatisfied, and the injunction was never
served upon the plaintiff or his attorney, though they
were accessible daily; and six weeks afterwards an alias
execution was issued by the clerk of the court, at the
attorney's request, to another marshal, who levied
thereunder, whereupon an order to show cause was
obtained to punish for contempt the plaintiff, his attorney,
and the lastnamed marshal, all of whom denied any notice
or knowledge of the injunction until the service of the
order to show cause, and a long litigation ensued, upon a
reference to take proof of the facts, mostly occupied with
the question of notice of the injunction:

Held, that the motion to hold in contempt should be denied,
no excuse being shown for the want of service in the



ordinary way, and that the court should refuse to entertain
nice controversies of fact concerning indirect notice
springing solely from laches in not making any service of
the injunction order upon the parties sought to be held.

In Bankruptcy. Motion to punish for contempt.

H. C. Beach, for bankrupt.

Philo Chase, for Youmans and Prentiss.

John C. Lang, for Wagner.

BROWN, D. J. Cary was adjudicated a bankrupt
on April 17, 1878. On the sixth of January, 1881,
a Judgment for $45.72 was obtained against him by
Youmans, in the third district court of this city, for an
old claim of $36. This claim was one of several against
various persons which Youmans had placed in the
hands of Prentiss, an attorney, for collection on shares
without expense to Youmans, and the judgment was
obtained through Prentiss as attorney. Execution was
issued thereon by the clerk of that court on the same
day to Taylor, one of the city marshals, who thereupon
went with the execution to a store where the bankrupt
was employed by his brother, and levied on certain
property. On the following day the bankrupt presented
a petition to this court, and obtained an injunction
order, for the subsequent alleged violation of which
this proceeding was had.

The injunction order refers to the petition as
“annexed,” and directs that all proceedings under “a
certain judgment recovered in the third judicial district
court of the city of New York by one Edgar W.
Youmans against said bankrupt for a certain debt set
forth in his said petition, amounting to the sum of
$36, and upon which said judgment execution appears
to have been issued against the property and effects
of said bankrupt, be stayed, and the said Edgar W.
Youmans, his marshals, agents, and servants in charge
of said writ of execution, be and they are, and
every one of them is, hereby enjoined and restrained
from making any levy upon or sale of the property



and effects of said bankrupt until his application for
discharge in bankrupt by this court and now pending
shall have been heard and determined, or the further
order of the court.” A certified copy of this order, not
including the petition, was on the same day served
upon Taylor, and no further proceedings were taken
on the said execution, except that it was returned by
the marshal “No property found. January 26, 1881.”
The injunction order was never served upon either
Youmans or Prentiss, his attorney; and both deny
emphatically all knowledge of it. On the tenth of
February, 1881, Youmans sold and assigned his
judgment to one Vonderschmidt, for whom Prentiss
subsequently acted.

On February 21st, Prentiss requested the clerk of
the court again to issue execution on the judgment,
which he did, and delivered it to Wagner, another
city marshal, for execution. The property in the store
where the bankrupt was being claimed by his brother,
Vonderschmidt, the assignee of the judgment, on
February 23d, gave a bond of indemnity, with surety, to
Wagner, the marshal, who on the 24th went to Cary's
place and levied under the execution upon a quantity
of clothes-hooks, the brother's property, and packed
them in two packing cases, alleged to be the property
of the bankrupt, and of the value of five dollars;
and on February 25th removed them to an auction
store for sale. The clothes-hooks were replevied in
a suit brought by the bankrupt's brother against the
marshal and Youmans, and that suit is still pending;
the packing cases, the property of the bankrupt, of the
alleged value of five dollars, have disappeared.

On the twenty-fifth of February a petition was
presented to this court setting forth a part of the above
facts only, asking for an order, which was granted
on the 26th, to show cause why Youmans, Prentiss,
and Wagner should not be punished for contempt
in violating the injunction order of January 7th. A



further application for restraining the sale of the goods
levied on was denied, on the ground, as stated in the
memorandum upon the papers, that “the goods being
alleged not to belong to the bankrupt, an injunction as
to them would be improper.” The order to show cause
was served upon the three respondents named, each
of whom put in an affidavit denying any knowledge of
the injunction until service of the order to show cause,
upon which an order of reference to the register was
made on May 4, 1881, to take proof of the facts; and
upon his report, and all the papers in the case, the
matter has been brought to a hearing.
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It is to be regretted that so much time, both of the
court and the parties, should be expended upon so
trifling a matter. The claim that any essential principle
is involved in it is dissipated by the ambiguous
character of the injunction order itself, the entire want
of service of it upon either of the respondents, and
the doubt which still exists as to their knowledge
of it—doubts which thus hang over every important
element in the alleged contempt.

1. The enjoining part of the order of January 7th
was not drawn in language exact enough or broad
enough, if it were intended to enjoin Youmans, and all
other persons, from any further proceedings upon any
execution issued, or that might be issued, upon the
judgment referred to. The only persons enjoined are
the “said Edgar W. Youmans, his marshals, agents, and
servants in charge of said writ of execution,” and those
persons, and no others, were enjoined “from making
any levy upon or sale of said bankrupt's property.”
As it reads, its meaning and design would seem to
be to stop further proceedings upon the execution
then in the hands of Marshal Taylor. The order was
served upon him alone. No attorney is named or
referred to in the order; and, though both Prentiss,
the attorney, and Youmans, the plaintiff, were all the



time easily accessible, no attempt was made to serve
or to notify either of them of the injunction. This
confirms the apparent object of the order, as gathered
from its language, viz., to restrain any levy or sale
upon the execution then in the hands of Taylor. This
injunction was obeyed by Marshal Taylor's return of
that execution unsatisfied. There is nothing in this
order which can apply in terms to Wagner, another
marshal, to whom another execution was issued by
the clerk of the court a month afterwards. He was
never “in charge of the execution” referred to in the
injunction order. Doubtless, the order might just as
well have been drawn so as to restrain all proceedings
by any person upon any other execution issued on the
judgment; but it does not do so; and the failure either
to express such an intention or to serve the order on
Prentiss or Youmans, as would naturally have been
done if there had been any such intention, leads me to
the conclusion that such was not the actual design of
the parties who obtained the order.

The act of March 2, 1831, (4 St. at Large, 487,)
was designed to limit, and does limit, the power of
the United States courts to punish for contempt to
the specific cases therein named. That of disobedience
“to any lawful order of the court” is the only one
applicable here. Ex parte Robinson, 19 Wall. 505. To
sustain proceedings for contempt the order should
be clear and certain in its terms, and as against a public
officer, no doubt should exist whether it applied to
him or embraced the acts complained of. Weeks v.
Smith, 3 Abb. Pr. 211; Whipple v. Hutchinson, 4
Blatchf. 190; Vose v. Trustees, 2 Woods, 647.

2. The injunction order did not intelligibly recite the
judgment referred to; the copy exhibited to Wagner
referred to a petition “annexed” which was not
annexed; and the copy of the order gave no date of
the judgment, but referred to a judgment for $36. The
execution recited a judgment of $45.72. The officer



could not assume that the two judgments were the
same. In re Metcalf, 46 Barb. 325, 329.

3. The property levied on was asserted by the
bankrupt to be the property of his brother. Much
of the controversy at the time of the levy related to
that claim. The marshal was indemnified against it.
As a last resort the injunction order was produced by
the bankrupt, and shown, as he says, to the marshal,
though the latter denies this, and it is not pretended
that he had any previous knowledge of it. The
circumstances were calculated to arouse the suspicion
of the marshal upon these several claims. I think
he was not required, being indemnified, to run the
personal risk of having the goods spirited away, even
if this dubious injunction order was exhibited to him,
by forbearing from his levy, while he should endeavor
to do the best he could to supply the defects of
the injunction order by ascertaining whether it was
intended to apply to him or to the judgment which he
held.

4. As to Youmans and Prentiss the motion should
be denied for additional reasons. The relaxation of the
rule requiring personal service of an injunction order
as the basis of proceedings for contempt, which is a
well-settled ordinary rule, exists only in cases where it
is necessary in order that the ends of justice should
not be defeated. This relaxation is not designed to
dispense in the slightest degree with the service of the
order, or due notice of it to those who are designed
to be bound by it, where such service may be easily
procured in the ordinary course of legal proceedings.
The cases in which it originated were those in which
the party enjoined was personally in court and knew
of the injunction order being directed, but violated
it before it could be entered and served. Skip v.
Harwood, 3 Atk. 564; Cowell v. Collett, 3 Atk. 567;
Hearn v. Tennant, 14 Ves. 136; Vassandan v. Rose,
2 ]. 8 W. 264; Kimpton v. Eve, 2 Ves. & Bea. 349;



McNeil v. Garratt, 1 Cr. 8 Ph. 97; Hull v. Thomas, 3
Edw. Ch.
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236; People v. Brower, 4 Paige, 405; Haring v.
Kauffman, 2 Beas. 397; In re Feeny, 4 N. B. R. 233.
In all these cases it either plainly appeared or was
admitted that the persons proceeded against had full
knowledge of the injunction, and either disobeyed it
before the order was entered, or concealed themselves
to evade service, or were out of the state where they
were duly notified; and in several of the cases full
notice of the injunction was given in writing, although
there was no technical service of a copy of the order
itself.

In the present case both Youmans and Prentiss,
his attorney, were at their usual places of business
during all the time from the granting of the ex parte
order of injunction until the levy on the twentyfifth
of February, more than six weeks; yet no attempt was
ever made either to serve them or to notily either
of them of this injunction. Upon this hearing they
both swear positively that the first knowledge they
had of it was when the order to show cause for its
violation was served upon them about February 28th.
The evidence that Youmans had any knowledge of it
is at best very indefinite and unsatisfactory. As regards
Prentiss, there is some evidence of his knowledge of
it through Taylor; but he swears that he did not read
the order at the time it was handed him by Taylor,
and lost it on his way to the office. If there had ever
been any endeavors to serve or notify Youmans or
Prentiss directly, such an alleged loss of the paper,
though possible, would not be favorably considered.
Nor can knowledge of an injunction order by an
attorney be imputed to his principal, so as to sustain
proceedings for contempt against the latter. Satrerlee v.
De Comeau, 7 Robt. 666; In re Southside R. R. 10 N.
B. R. 274.



The moving papers also are defective as respects
Youmans in not averring that he ever had either
service or any knowledge of the injunction, in fact, or
had ever done any act in known violation of it. This is
a vital defect; Youmans has done nothing to waive this
objection, and it is as available now as upon the return
of the order to show cause.

But, in denying this motion as to them, I prefer
to place my decision upon the broader ground that
those who procure an ex parte injunction, and make
no efforts to serve it upon the persons who they
claim shall be bound by it, though they are easily
accessible, are not entitled to proceed for contempt
upon any accidental, doubtful, and disputed notice of
the injunction alleged to have been conveyed indirectly
only through other persons. Parties designed to be
bound by an injunction have a right to expect service
in the ordinary way, if they are accessible; and if

they are not so served, and no excuse for it appear, as
to them the injunction should be deemed waived or as
never in force.

In James v. Downes, 18 Ves. 522, 525, Lord Eldon
says: “The court can never intend that the plaintiff,
having obtained the order granting the injunction, is
to lie by for four months as if it had not been
granted. The court, interposing to assist the plaintiff,
and prevent his losing the benefit of the process
while he is actually pursuing it, cannot consider him
entitled, under the order, for three or four months
together;” and for the plaintiff's laches in that case
in entering the order, though the defendant knew
of the decision of the court, Lord Eldon dismissed
the motion to punish the disobedience of it. In this
case no reason existed for not observing the ordinary
rule requiring service of the order upon Youmans
and his attorney. In consequence of failure to do so,
a long controversy has sprung up, occupied largely
on the part of the bankrupt in endeavoring to prove



knowledge of the injunction through indirect sources.
His attorney has presented the matter with a zeal and
care and thoroughness which, in a worthier subject,
would deserve the highest praise; but, in my judgment,
the court should refuse to entertain such close
controversies of fact, concerning indirect notice, which
arise solely through the laches of the parties in serving
the original injunction order, and through the non-
observance, without excuse, of the ordinary rule
requiring personal service or notice of the injunction
order, where practicable, in order to bring the party
into contempt. Whipple v. Hutchinson, 4 Blatch{. 190;
Coddington v. Webb, 4 Sandi, 639; 1 Daniell, Ch. Pr.
(4th Ed.) 898, 1674.

On these grounds the petition and order to show
cause are dismissed, with costs.
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NOTE.

CONTEMPT. A contempt is a wilful disregard,
disturbance of, or disobedience to, the rules or orders
of a judicial or legislative body;(a) and it may be
committed either in the presence of the court or body,
or in its absence. If committed in its presence, it is a
direct contempt; and if committed by officers of the
court elsewhere than directly in its presence, it may be
considered done in the presence of the court;(b) but if
done by others than officers of the court and beyond
its actual presence, it is a constructive contempt.(c)
The main distinction lies in the mode of redress. In
the case of a direct contempt the court may punish
summarily by a fine, or the alternative of
imprisonment; but in case of a constructive contempt
the party in contempt must be brought in by
attachment, as final judgment thereon cannot be
rendered without an opportunity for a hearing.(d) In
either case it is in the nature of a criminal action,(e)
a quasi crime Iin rem,(f) a specific criminal offence,
and the imposition of a fine is a judgment in a



criminal case,(g) which the court has no power to vary
after expiration of the term,(A) nor is the proceeding
reviewable on appeal.()  When the offence is
committed not in the presence of the court, it must
be judicially established, (;) and the party can be
arrested at any time when found within the jurisdiction
of the court.(k) The attachment for a contempt is a
criminal procedure,((/) in which the party must appear
in person and not by attorney,(m) and he has no right
to a trial by jury.(n) The party charged may be amerced
or discharged;(o) whence it results that a commitment
in contempt is a commitment in execution,(p) and
the party committed cannot be bailed,(g) though the
practice as to bail is otherwise in England,(r) owing
probably to the prerogatives of the peerage. For
disobedience of an order of court the party may be
committed till he obeys;(s) and a witness refusing
to answer may be committed till he answers.(?)

Where the court had no jurisdiction of the cause its
order thereon is void, and disobedience to it is no
contempt;(u) so it is no offence to refuse to answer in a
proceeding before a justice who had no jurisdiction or
right to subpcena a witness.(v) If the fine be not paid
the party may be committed to prison(w) till the fine
is paid(x) at so much a day,(y) and the order need not
recite the offence.(z) The court may make a subsequent
order fixing the amount of the fine,(a) and it may fine
a corporation as well as its agents.(b)

In case of a contempt in the presence of the court,
it may imprison, in its discretion,(c) or may commit the
prisoner till the further order of the court;(d) but a
judgment or order that the prisoner stand committed
till further order of the court, for refusal to obey
a previous order, is illegal and void;(e) so an order
that he surrender books, etc., in his hands as receiver
to his successor is void.(/) Where imprisonment is
designed only for a punishment, it should be certain
and for a delinite period.(g) Courts may commit for



a period beyond the term at which the contempt
is committed,(4) which is a distinguishing feature
between the power of courts and that of legislative
bodies, whose powers cannot extend beyond the
session.(1) Every court has an inherent right to protect
itself against a violation of its decency and propriety,(;)
and an inherent power to punish for a contempt
of its rules and orders;(k) but where they act only
ministerially they have no such power.(J) Justices of the
peace, acting judicially, have the same power as courts
of record.(m)

Contempts in the presence of the court, and which
may be summarily dealt with, have their examples in
the following instances: Any disrespect to the judge
sitting in court, or any breach of order, decency, or
decorum by any one present, or any assault made

in view of the court, is a contempt punishable
summarily;(2) as for violence or threats to a judge,
justice, officer of a court, juror, witness, or party
litigant in respect of any act or proceeding in court;(0)
or any insulting or abusive language offered to a
judge;(p) or unprofessional or disrespectful language
used by an attorney before the court;(g) or calling
another a liar in presence of the court and within
hearing of the officers.(r) So of contempts in the
constructive presence of the court; as, after the judges
had vacated the bench for a recess, defendant
approached the chief justice, and, using abusive and
vituperative language, he made a violent assault on
the judge.(s) Proposing to a juror to signal from the
window of a jury-room how the jury stood with regard
to the verdict, is a contempt;(7) or to strike a defendant
in the lobby of the court after the trial;(u) or for
an acquitted prisoner to threaten vengeance against
witnesses within the precincts of the court;(v) or for
arresting a party or witness while attending court, or
for serving process on him in the presence, actual
or constructive, of the court;(w) or for mustering a



body of militia so near a court as to disturb its
deliberations.(x)

Misconduct of inferior judges and magistrates, such
as usurping jurisdiction, disobeying writs, disregarding
adjudications of superior courts, and refusing to
proceed on causes, are contempts of court.(y) So
disobedience to a peremptory mandamus, issued to an
inferior officer or court, is a contempt;(2) but it is not
a contempt of court for an officer to resign, to avoid
obedience to a writ of mandamus, where he has an
unrestricted right to resign.(a)

The disobedience or misconduct of the officers of
the court are deemed to be done in the constructive
presence of the court; so it is a contempt of court
for an inferior officer to disobey the orders of the
court.(b) It is a contempt of court for an officer of
the court to misbehave; as for a sheriff to be guilty of
malpractice, (¢) by not making return of a writ,(d) or
by pocketing a venire;(e) or to refuse and be culpably
negligent in collecting a debt in gold and silver coin,(/)
or to make a levy alfter appointment of a receiver,(g)
or to carelessly allow an escape;(4) or for a clerk
of the court to fraudulently withhold moneys

belonging to an estate;(1) or for gross negligence on the
part of a prothor tary of the court,(;) as for refusing
to furnish copies of papers wanted on th trial;(k)
or for embezzlement of funds by a receiver;(/) and
so where a corporation is made a depository of the
funds of the court.(mm) Jurors receiving a oribe to
influence their verdict are guilty of a contempt;(n) or
for conferring with a party to the suit during trial;(0)
or voluntarily expressing an opinion as to the guilt
of the prisoner, for the purpose of being excused
for disqualification;(p) or for leaving the court-room
without consent;(g) or after retiring to hold a
conversation with others than officers of the court.(r)
Attorneys are officers of the court, and can only
be deprived of their offices by judgment of the court,



after opportunity to be heard has been afforded;(s)
out solicitors, by gross fraud and corruption, doing
injustice to clients, or for other dishonest practices,
may be guilty of contempt;(7) as for bringing an action
in the name of another without his authorization or
consent,(u) or for appearing and confessing judgment
without authority.(v) So an attorney is liable for
unprofessional and disrespectiul language before the
court;(w) or for {filing an indecent petition;(x) or for
instituting a fictitious suit;(y) or for making use of a
false instrument to prevent the course of justice;(z) or
for suing out an attachment for a witness who has not
been served with process.(a) But an attorney refusing
to defend a poor person, on appointment by the court,
without a fee, is not a contempt;(b) nor is it a contempt
to advise a client to escape if he cannot procure a
continuance;(c) nor is reading an affidavit for a change
of venue, on the ground of prejudice of the judge, a
contempt.(d)

Others than officers of the court may be guilty of
contempt; for all acts calculated to impede, embarrass,
or obstruct courts of justice may be considered done
in presence of the court;(e) as the refusal of a witness
to be sworn from conscientious scruples;() or refusal
to answer a proper question before a grand jury;(g) but
not if in the assertion of a constitutional right.(4) So
a witness persisting in remaining in a court-room from
which he has been excluded is a contempt;(77) but it is
not a contempt for a witness to leave the court when
permitted by the party summoning him.(j7) Any act
which tends to impede the course of justice is a
contempt; as participating in a rescue, (k) or an attempt
by a master to remove his slave beyond the jurisdiction
of the court pending a petition for his freedom, (/) or
disobedience to an injunction; and every member of a
corporation who joins is liable. (1) So non-compliance
with the terms of a master's sale is a contempt. (1) So
threatening the prosecutor of another with danger to



his life is a contempt. (0) Using any means to prevent
a witness from attending is a contempt; (p) or for a
witness or bystander to communicate with the grand
jury touching a complaint before them; (g) or procuring
worthless bail and suborning perjury in connection; (r)
or taking papers from the files of court and refusing to
return them after order made;(s) or for a party, when
books are submitted to his inspection, to break open
parts sealed up and not relating to the subject of the
action.(t)

A contempt may be committed by publication, by
impugning the honesty or impartiality of the judge, or
exciting public prejudice.(u) So any public discussion
which interferes with the course of justice is a
contempt;(v) as a published article tending to degrade
and scandalize the court, overawe its deliberation,
and extort a decision;(w) as an attorney publishing
strictures on the opinion of the court in order to
prejudice the cause.(x) Libellous publications relative
to court proceedings, if calculated to embarrass the
administration of justice;(y) as speaking disrespectiully
of a grand jury, or publishing defamatory notices
concerning them;(z) or publishing any matter tending
to prejudice the minds of the jury;@) or writing a
letter to the grand jury to asperse their motives;()
or to influence them;(c) or to write a letter to a
judge, containing insulting language, concerning his
decision;(d) or sending a f{ictitious letter, signed
“summoning bailiff,” to special jurors, falsely stating
that the trial was put off, is a contempt of
court.(e)}-{ED.
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