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Briscnorrscremv v. Banrzer and another.®
(Circuit Court, S. D. New York. January 16, 1882.)

1. Equrry PRACTICE—TESTIMONY FOR FmvAL HeEArINGg.

Under the equity rules of the supreme court, after notice from the plaintiff
that he desires the evidence to be adduced in the cause to be taken orally, all
the evidence is to be so taken, subject to the power of the court, for special rea-
sons, to annul the usual effect of such notice and order it to be taken on writ-
ten interrogatories.

2. SAME—TESTIMONY TAKEN IN FoRrEIGN COUNTRIES.

By analogy, after such notice has been ‘given, where testimony in a foreign
country can be taken ‘orally, it ought not, except for special reasons, to be taken
otherwise. What would in any given case be sufficient special reasons, must
be left to be decided in each case.

3. SAME—DEPOSITIONS UNDER SECTION 866, REv. ST.

Depositions may be taken under dedimus potestatem, under section 866, “ ac
cording to common usage,’”” now as at any time hitherto. The words * common
usage,” in regard to suits in equity, refer to the practice.in courts of equity.

4. SaME—DEPOSITIONS DE BENE EsSE.

- The provision for taking depositions de dene esse is still in force in equity
cases. The mode of taking such depositions is the same as that provided for
by the amendment to equlty rule 67.

In Equity.

#*Reported by 8. Nelson White, Esq., of the New York bar.
v.10,n0.1—1
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J. H. Choate, for plaintiff.

C. M. Da Costa, for defendants.

Brarcurorp, C. J. This is a suit in equity. Issue was joined by
the filing of a replication to the answer, December 1, 1879. On the
fifth of February, 1881, the plaintiff’s solicitors, not having before
taken any testimony, served a notice in writing on the defendants
solicitors that the plaintiff “desires the evidence to be adduced in
this cause to be taken orally,” and that witnesses would be examined
in the city of New Yorkon February 11th. Tvwo witnesses forthe plain-
tiff were examined orally under this notice, the last one in June, 1881.
The time to take testimony has been extended, and has not expired.
In May, 1881, the defendants’ solicitors having been previously
informed by the plaintiff's solicitors that the latter intended to have
a commission issued to take in London, England, the deposition of
the plaintiff, who resides in London, gave notice in writing to the
plaintiff’s solicitors that the defendants’ solicitors desired to cross-
examine the plaintiff orally, and requested them to have the commis-
sion executed during the ensuing July or September, when one of the
defendants’ solicitors would be in London and attend to the matter.
To this notice no reply was ever received. One of the witnesses so
examined in New York was the confidential manager of the plaintiff’s
business residing in London, and it appears that the plaintiff has
there legal advisers who have been consulted concerning the matters
in issue herein.

The plaintiff now applies for an order for a commission to examine
himself on written interrogatories to be annexed to the commission,
on an affidavit showing that he expects to prove by himself the ma-
terial averments in the bill, or many of them. The defendants ask
that if a commission to examine the plaintiff on written interrogato-
ries be issued, the defendants have leave to cross-examine the plain-
tiff orally thereunder. '

By rule 67 in equity, as in force prior to the December term, 1861,
testimony in suits in equity might be taken by commission on writ-
ten interrogatories and cross-interrogatories, but by agreement it
might be taken by oral interrogatories, under a commission. This
applied even to testimony to be taken where a subpcena from the
court could reach the witness. By rule 68 testimony might also be
taken in the cause, after it was at issue, by deposition, according to
the acts of congress.

Under rule 69 publication of the testimony taken under such com-
missions might be ordered immediately upon the return of the com-
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missions. The idea was that it was not known to the parties what
the witnesses had testified to, the commission being executed without
the presence of either party or solicitor. Formerly the general mode
in England of examining witnesses in equity was by interrogatories
in writing exhibited by the party. Daniell, Ch. Pr.c. 22, § 9. At
the December term, 1861, (1 Black, 6,) a new practice was introduced
by a rule made by the supreme court. The clause in rule 67 relating
to taking testimony by agreement on oralinterrogatories was repealed,
~ and the rule was amended by adding to it provisions making oral
examination the rule if either party desires it, and examination by
written interrogatories the exception.

Under rule 67, as amended, if neither party gives notice to the other
that he desires the evidence to be taken orally, then the testimony
may be taken by commission, as formerly, even where the witnesses
are within the reach of the subpeena of the court. But if either party
gives notice to the other that he desires the evidence to be taken
orally, then “all the witnesses to be examined shall be examined before
one of the examiners of the court, or before an examiner to be spe-
_cially appointed by the court;” the examination to take place on notice
in the presence of parties and by counsel, and the witnesses to be
cross-examined and re-examined as nearly as may be in the mode
used in common-law courts. At-the close of the added provisions
is this:

“Testimony may be taken by commission in the usual way, by written inter-

rogatories and cross-interrogatories, on motion to the court in term time or
to a judge in vacation, for special reasons satisfactory to the court or judge.”

This refers to the former way—to the way, for which the new way
was substituted, in case either party should give notice of his desire
for an oral taking; and the notice so given was thus made subject to
the power of the court, for special reasons, to annul the usual effect
of the notice. This last provision of taking testimony by commission
in the usual way has no reference to issuing a dedimus potestatem
under section 866 of the Revised Statutes, formerly section 30 of the
act of September 24, 1879, (1 St. at Large, 90.) It refers to the
usual way before practiced in equity cases.

Depositions may be taken under a dedimus potestatem, under sec-
tion 866, “according to common usuage,” now, as at any time hith-
erto, in a suit in equity. The words “common usage,” in regard to a
suit in equity, refer to the practice in courts of equity. Under this
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practice it was usual to examine witnesses abroad by written inter-
rogatories and cross-interrogatories.

The provision of rule 68, for taking testimony in an equity case,
after it is at issue, by deposition, according to the acts of congress,
is still in force. Under sections 863 and 1750 of the Revised Stat-
utes, depositions de bene esse in civil causes may be taken in a
foreign country by any secretary of legation or consular officer. The
mode of taking such depositions under sections 863, 864, and 865 is
by oral questions put at the time, if desired, and not necessarily by
written interrogatories given to the officer before commencing the
taking. It is the same mode provided for by the amendment to rule
67. As, after either party has given notice to the other that he
desires the evidence to be adduced in the cause to be taken orally,
the testimony is not, except for special reasons, to be taken other-
wise, 80, by analogy, where testimony in a foreign country can be
taken orally, it ought not, except for special reasons, to be taken
otherwise. What would in any given case be sufficient special rea-
sons must be left to be decided in each case. In the present case the
defendants are, I think, entitled to cross-examine the plaintiff orally.
There is no reason why his direct examination should not be taken
on written interrogatories if desired.

Lewis ». Hireacock and another.
(District Court, S. D. New York. January 26, 1882.)

1. Crvin RieAaTS ACT—DEMURRER—INN—RESTAURANT—VIDELICET.

In an action to recover a penalty of $500 under section 2 of the civil rights
act of March 1, 1875, (18 St. at Large, part 3, p. 335, Sup. Rev. St. 148,) the
plaintiff must allege and prove that he is a ¢ citizen.”

Where the penalty is claimed for a denial of the privileges of an ¢inn,”’
under the first section of that act, the complaint will be held sufficient on de-
murrer if it alleges s denial of those privileges ‘at a certain inn, to-wit, a
restaurant at No. 9 Chatham street.”” The word ¢ restaurant >’ hasno fixed and
certain legal meaning, and a place known by that name may or may not be an
inn; ¢. e., provide lodgings as well as food for guests.

The descrlptlon of the place in question under a videlicet is not repugnant to
the previous description as an inn ; if it were, semble it would be disregarded.

Demurrer to Complaint.
Peter Mitchell and John F. Quarles, for plaintiff.
N. J. Dittenhoefer and Albert Englehardt, for defendants.
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Brown, D. J. This is an action brought by the plaintiff fo recover
a penalty of $500 under section 2 of the civil rights act of Marech 1,
1875, (18 St. at Large, part 3, p. 335, Supp. Rev. St. 148.)

The complaint states, in substance, that the defendants are “pro-
prietors of a certain inn, to-wit, a restaurant at No. 9 Chatham
street,” in this city, ‘and that on the fourth day of November, 1881,
the plaintiff, a colored person, was refused food or refreshments there
by orders of the defendants on account of his race or color. The
defendants demur to the complaint on the grounds—First, that the
plaintiff does not allege in his complaint that he is a “citizen ;” and,
second, that the place kept by the defendants is, in effect, alleged to
be a mere restaurant and not an “inn.”

Section 2 of the act above referred to provides that “any person
who shall violate the foregoing section, (section 1,) by denying to any
~ citizen, except for reasons by law applicable to citizens of every race
and color, regardless of any previous condition of servitude; the full
~ enjoyment of any of the accommodations, advantages, facilities, or
privileges in said seetion enumerated, shall forfeit and pay the sum
of $500 to the person aggrieved thereby, and shall also be deemed
guilty of a misdemeanor,” ete.

Section 1 declares that “all persons within the jurisdiction of the
United States shall be entitled to the full and equal enjoyment of the
accommodations, advantages, facilities, and privileges of inns, pub-
lic conveyances on land or water, theaters, and other places of
public 'amusement, subject only to the conditions and limitations
established by law, and applicable alike to citizens of every race and
color, regardless of any previous condition of servitude.”

It will be noticed that section 2, which imposes the penalty sought
to be recovered in this case, is limited to a denial of the rights referred
to in the first section to “any citizen.” The distinction between citi-
zens and aliens is maintained in so many public statutes that it can-
not be supposed that the use of the word “citizen” in this section is
without reference to its proper signification of persons either born or
naturalized in this country. The ordinary rule is that criminal and
penal statutes like the present are to be construed strictly—that is,
they are not to be extended beyond the fair and natural meaning of
the language used; and there is nothing in the nature of the subject
from which it can be presumed that congress intended to legislate in
this instance for the benefit of aliens, so as to make it criminal for
our citizens to refuse to aliens the privileges referred to. To entitle
himself to recover the plaintiff must therefore prove that he is a “citi-
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zen.” Such an allegation should therefore appear upon the face of
the complaint, and the complaint is insufficient on demurrer for want
ofit. U. 8. v. Taylor, 3 FED. REP. 563; Merserole v. Union Paper Col-
lar Co, 6 Blatchf. 356.

This would be sufficient to dispose of the present demurrer; but as
this defect may be cured by amendment, and as the parties have
argued at length the second ground of demurrer above stated, it is
proper that the views of the court should also be stated on that point.

The only part of section 1 under which plaintiff’s cause of action can
come is that which concerns the “accommodations, advantages, facil-
ities, and privileges of inns.” The complaint charges that the plaintiff
was denied these privileges at a “certain inn, to-wit, a restaurant at
No. 9 Chatham street.” The defendants contend that this averment
is defective in not alleging unequivocally that the place where the
accommodations were denied him was in fact an inn where travelers
are lodged and fed; and because the statement of the complaint is
only equivalent to an allegation that the place was a restaurant,
which the plaintiff means to claim is in law an inn.

If such were the proper construction of the language of the com-
plaint, the objection would be well taken. The plaintiff cannot
recover except upon proof that the place was an inn in the legal
sense; that is, a place provided for the lodging and entertainment of
travelers. A coffee-house, or a mere eating-house, is not an inn.
To constitute an inn there must be some provision for the essential
needs of a traveler upon his journey, viz., lodging as well as food.
These two elements of an inn may doubtless be present in very dis-
proportionate degrees, as the needs of the situation may require ; but
both must in some degree be present to constitute an inn. Story,
Bail, § 475; Carpenter v. Taylor, 1 Hilt. 198 ; Wintermute v. Clark,
5 Sandf. 242; People v. Jones, 54 Barb. 316.

It was not necessary for the plaintiff in his complaint to allege
anything more than that the place was an inn, as that is an ancient
English word with a fixed and definite legal signification, and must
be held to be so used in the statute of 1875. The term “restaurant”
has no definite legal meaning. In Webster’s Dictionary it is not
even recognized as a word yet Anglicised. As currently understood
it doubtless means only, or chiefly, an eating-house. But not unfre-
quently a bar forms a part of it ; sometimes lodgings in addition; and
it is also just as currently understood that in numerous resorts termed
restaurants some lodgings for travelers are provided or alleged to be
provided, so as to obtain a license for the sale of liquors, which is
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allowed under the excise law of this state to hotels, taverns, or inns,
only. Sess. Laws N. Y. 1857, c. 628, §§ 2, 8, 13; Behan v. The
People, 17 N. Y. 516; Schwab v. The People, 4 Hun. 520. However
this may be, it is sufficient to say that the term “restaurant” has no
such fixed and definite legal meaning as necessarily to exclude its
being an inn in the legal sense. It may be an inn, or it may not be,
according to its real character. The name by which it goes is of lit-
tle or no account, (Carpenter v. Taylor, 1 Hilt. 195,) and the court
cannot say judicially that the place in question, though described
under®s videlicet as a restaurant, may not also be an inn, as pre-
viously averred.

' The description of this place under a videlicet as “a restaurant at
No. 9 Chatham street” is not, therefore, necessarily repugnant to the
previous averment that the place was an inn. The office of a videlicet
is to give some additional particulars of time, place, or circumstance
explanatory of previous statements made in general terms. A videl-
icet is not allowed to render nugatory previous averments otherwise
good. )

In Gleason v. McVickar, T Cow. 43, it is said by the court, in rela-
tion to allegations under a videlicet, “if they be impossible or contrary
or repugnant to the preceding matter they shall be rejected as sur-
plusage and void.” 2 Saund. 298, note 1. Under this rule, if a
restaurant could not possibly be an inm, the description under the
videlicet would be rejected as repugnant to the previous statement
that the place was an inn. For the reasons above stated, however,
there is no necessary repugnance between the two; and I consider
the whole statement, taken together, as equivalent to an averment that
the place referred to, though called a restaurant, was, in fact, an inn,
and the complaint in this respect is, therefore, held sufficient.

On the first ground of objection, however, the demurrer must be
sustained and judgment entered for the defendants, unless the plain-
tiff within 20 days amend his complaint and pay the costs of the
demurrer.
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McCarn v. Town or Hawcock.
(Cireuit Court, N. D. New York. January,1882.)

1. Mu~icreAL BoXps—RECITALS—BoNA FIDE PURCHASERS—STATE AND FEDERAL
CoURTs.

A statute of a state authorized commissioners, appointed for a town, to borrow
money and execute bonds for the town in aid of a railroad company, and pro-
vided that they should exercise their authority only upon the condition that
the assent of a majority of the taxables should be obtained, which should be
proved by the affidavit of one of the assessors of the town. The statutg made
it the duty of the assessors to make such affidavit when the requisite assents
should have been obtained. Held, that bona fide purchasers of the bonds are
not required to show that the requisite number of taxables assented to their
issue, as the affidavit of the assessor is conclusive in their favor; and that the
decision of the highest court of the state to the contrary, if rendered after the
rights of such purchasers were acquired, is not binding upon a circuit court of
the United States.

At Law.

E. B. Thomas, for complainant.

Wm. Gleason, for defendant.

Warracg, D. J.  The evidence shows, what so frequently appears
in actions upon coupons and municipal bonds, that the plaintiff pur-
chased the coupons, at the suggestion of those who formerly owned
them, with a view to collecting them in this court, when it was sup-
posed a recovery could not be obtained upon them in the state courts.
By the terms of the purchase the former owners guaranty the collec-
tion of the coupons. The plaintiff is protected from costs if he is
defeated, and it may be conjectured, from the fact that he is not to
pay for the coupons until two years and a half after the time of pur-
chase, that it was intended by the parties he should not pay for them
at all, if, in the mean time, the suit which he should bring should be
decided adversely to him. Nevertheless, under the repeated decisions
of this court, as the plaintiff is the owner of the coupons, he can
maintain this action, and his intent in acquiring them is immaterial.
McDonald v. Smalley, 1 Pet. 620; Barney v. Baltimore City, 6 Wall.
288; Osborne v. Brooklyn City R. Co. 5 Blatchf. 868. He is the real
party in interest and that suffices. Allen v. Brown, 44 N. Y. 298.

It has heretofore been held by this court that a bona fide holder of
these coupons is entitled to recover thereon notwithstanding the irreg-
ularities which took place in the issuing of the bonds. Foote v. Town
of Hancock, 15 Blatchf. 843. Since that decision the court of appeals
hag decided to the contrary. Cagwin v. Town of Hancock,12 W. D. 96.
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And it is now insisted that this court should yield to that decision and
follow it, as the construction of a state statute by the highest court of
the state. If that decision had been pronounced at the time the bonds
were issued from which these coupons were cut, and before the rights
of purchasers had arisen, the duty of this court would be plain. It
would follow the decision, although not convinced by the reasoning
upon which it was predicated. But research of counsel has failed to-
find a case in which the supreme court has adjudged municipal bonds
issued undera state statute to be invalid in the hands of bona fide holders
simply because the highest court of the state has so determined after
the rights of such holders had intervened. Sometimes that tribunal
has placed itself upon the ground that such questions relate to com-
mercial securities and belong to the domain of general jurisprudence,
in which the court will follow its own convictions, as in Township of
Pine Grove v. Talcott, 19 Wall. 666, and Town of Venice v. Murdock,
92 N.J. 494. And in otker cases, on the ground that prior adjudica-
tions of the state courts upon similar statutes were in conflict with
the later decisions. _

Whether these adjudications are a departure from the doctrine
established by the earlier decisions of that court, of which Green v.
Lessee of Neal, 6 Pet. 291, is an illustration, is not for this court to
inquire, because its duty is plain to conform its judgments to the views
of its superior tribunal as they are now entertained by that body. It
has, indeed, been repeatedly saidby the supreme court, in actions upon
such bonds, that where there has been a fixed and settled construction
by the state courts, it would be unseemly to depart from that con-
struction; but this was said in cases where such construction has been
gettled before the bonds where issued. See Township of Elinwood v.
Marcey, 92 U. 8. 289. On the other hand, as in Fairfield v. County
of Gallatin, 100 U. S. 47, the court has not hesitated to reverse its
own rulings, adverse to the validity of such bonds, in order to follow
later decisions of the state courts sustaining their validity.

The case of Town of Venice, 92 U. 8. 494, must be accepted as
controlling upon this court in the disposition of the present case, both
because it is one of the most recent expositions of the views of the
supreme court upon the general questions involved, and because it is
a precedent directly in point. There, the validity of the bonds issued
under a statute of this state, very similar to the statute under which
the bonds in suit were issued, was the question under consideration.
That statute authorized the supervisor of the town and the railroad
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commissioners to borrow money and execute bonds for the town in
aid of a railroad company. It provided, however, that they should
have no power to do so until the written assent of two-thirds of the
taxables of the town should have been obtained and filed in the clerk’s
office of the county, together with the affidavit of such supervisor or
commissioner, or any two of them, to the effect that the persons
assenting comprised two-thirds of the taxables. Assents were filed,
together with the requisite affidavits, and the bonds were issued, but
it was not shown upon the trial that two-thirds of the taxables had in
fact assented. Notwithstanding the decision of the court of appeals
of this state, that under this statute the onus was on the bondholder
to show in a suit against the town that two-thirds of the taxables had
assented, (Stavin v. Town of Genoa, 23 N. Y. 439,) and notwithstand-
ing the decision of the same court upon a very similar statute in
Gould v. Town of Sterling, 23 N. Y. 456, the supreme court held that
the act constituted the supervisor and commissioners a tribunal to
determine whether the requisite assents had been obtained, and their
decision, as evinced by making the affidavits, and issuing the bonds,
was conclusive in favor of a bona fide holder.

The bonds in the present case were issued under a statute which
authorized commissioners appointed for the town to borrow money
and execute bonds for the town in aid of the railroad company. The
act provides that the authority of the commissioners shall only be
exercised upon the condition that the assent shall be obtained of a
majority of the taxables, and declares that the fact that such majority
has been obtained shall be “proved” by the affidavit of one of the
assessors of the town. The act makes it the duty of the assessors to
make such affidavit when the requisite assents shall have been obtained.
If there is any material difference between this act and the one con-
sidered in Town of Venice v. Murdock, it is that here the statute
declares the fact of the consents having beenr obtained “proved” by
the affidavit, while in the other such effect could only arise by im-
plication,—a difference which it might be supposed would materially
fortify the position of the purchasers of the present bonds.

Since these bonds were issued the court of appeals hae decided, not-
withstanding the declaration of the act that the facts that the requi-
site assents have been obtained shall be proved by the affidavit, that
it is still incumbent on the purchaser to ascertain whether the fact
thus proved is true or not. In Town of Venice v. Murdock the supreme
court held he was not required to look behind the recital in the bond.



HENRY ¥. GOLD PARK MINING CO. 11

This court cannot follow the court of appeals without obviously ignor-
ing the plain and conclusive adjudication of the supreme court upon
the same question in Town of Venice v. Murdock.

It must, therefore, be determined that the plaintiff is entitled to
judgment, although he failed to show that the requisite number of
taxables had assented to the issuing of the bonds.

Hexry and others v. Gorp Park Minive Co.
(Cwreuit Court, D. Colorado. December 20, 1881.)

1. GARNISHMENT—CODE OF COLORADO, §§ 111, 112,

Sections 111.and 112 of the Code of Colorado, which provide that the defend-
ant may release any property in the hands of the sheriff, by virtue of any writ
of attachment, by executing an undertaking to redeliver on demand, if the
plaintiff recover judgment in the action and the attachment is not dissolved,
the attached property to be applied to the payment of the judgment, etc., do
not provide for discharging garnishees or giving bond as therein specified.

On Motion for the Discharge of a Garnishee.

Sam. P. Rose, for plaintiff.

Wells, Smith & Macon, for defendant.

Harrerr, D. J., (orally.) Thesectionsof the Code to which reference
was made do not provide for discharging garnishees on giving bond
as therein specified; and I think that the language of the sections .
precludes the notion that the garnishees can be within its provisions.

The first section (111) declares that “the defendant may at any
time release any property in the hands of the sheriff, by virtue of any
writ of attachment, by executing an undertaking as provided for in
the next section; and all the proceeds of sales and money collected
by the sheriff, and all the property attached remaining in his hands,
shall be released from the attachment and delivered to the defend-
ant, upon the justification of the sureties in the undertaking;” and
the condition of the undertaking, as given in the next section, is that
“the defendant will, if the plaintiff shall recover judgment in the
action and the attachment is not dissolved; on demand redeliver such
attached property so released to the proper officer, to be applied to
the payment of the judgment, and that in default thereof the defend-
ant and sureties will pay to the plaintiff the full value of the prop-
erty so released.” This certainly cannot be applicable to a debt due



12 FEDERAL REPORTER.

from a third party, a stranger to the suit, because that cannot be said
to be in the hands of the officer in any way. If that construction
should be given to the law, it would be necessary that the officer
should determine the value of the indebtedness; the amount and
value of it. Now, the garnishee is not required to answer before
him; it appears to be optional with him whether he will answer be-
fore the officer or come into court.

Mr. Wells. Your honor is mistaken about that provision. If the
party garnished don’t give a statement of what is in his hands he is
treated as in contempt.

The Court. Well, I doubt whether that is the construction to be put
upon the statute. But if that be so, the garnishee may not answer
truly; he may deny; and if he admits the indebtedness, he may not
admit the full amount. When he denies, it is competent for the
plaintiff to meet his denial, and go to trial upon the issue so joined.
And if he admits an indebtedness, and the plaintiff contends that he
owes more than he admits, he may deny that also, and go to trial upon
that, and compel him to pay the full amount that he may be able to
show is due from him. So that if the garnishee be compelled to
answer before the officer, and does answer, it cannot be said that his
answer shall be taken fo be true for the purpose of fixing the amount
of the bond to be given to the officer in case he be discharged.

Indeed, it seems to me there is no provision which will be ade-
quate and sufficient to secure the plaintiff for the discharge of a gar-
nishee, except it be one to pay the judgment, such as is often found
in these statutes regulating attachments; and I think it is very clear,
as the statute stands here, that the garnishees are not within its
provisions. If the garnishee pays over the money in his hands to
the sheriff, then it may be said that that is money collected by the
sheriff within the provisions of section 111; and unquestionably when
the garnishee pays, the defendant may by giving bond as provided
in these sections have that money released and surrendered to him.
But I think the sections as they stand are applicable only to prop-
erty which is in the hands of the officer, either money or goods;
something which he actually holds in his possession.

The motion will be denied.
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Vax Hovex v. Irish.
(Uircuit Court, . Minnesota. January, 1882.)

1. CONTRACT MADE ON SUNDAY—AFFIRMANCE ON A WEEK Day.
Affirmance on a week day of a contract of bargain and sale entered into on
Sunday, and void for that reason, makes it valid.

The plaintiff and defendant, on May 8, 1880, entered into a con-
tract for the sale and delivery of cattle, and $100 was paid the defend-
ant on the contract. Subsequently this contract was rescinded, and
another one entered into, varying somewhat in its terms, and the
$100 retained by defendant as part performance. The defendant
claims this latter contract was made on Sunday and is void. The
plaintiff brings this action to recover damages for a failure to per-
- form a contract alleged to have been made on July 6th, a week day,
which is substantially the contract claimed by defendant to have
been made on Sunday. The defendant denies that any other con-
tract was made except the one on Sunday. The case was tried by a
jury, and verdict rendered for the plaintiff. A motion for a new trial
is made by the defendant. :

W. P. Warner, for plaintiff.

Lamprey & James, for defendant.

Nevson, D. J. Two vital questions were submitted for the deter-
mination of the jury:

(1) Was the contract, for breach of which damages are claimed, entered
into on Sunday ? o ’

(2) If the contract was entered into on Sunday, and void by the laws of
Minnesota, was it afterwards reaffirmed on a week day?

The court stated to the jury “that by the laws of Minnesota con-
tracts of a secular character, and which are not works of necessity
and charity, if finally consummated on Sunday, are void, and no
action can be maintained, either on the contract or for the recovery
of whatever may have been done under the contract;” also, “that
contracts entered into on Sunday could be reaffirmed afterwards.”
The case was fairly put to the jury, and the two controlling issues
left for them to pass upon.

The counsel for the defendant presented several instructions and
requested the court to embrace them in its charge to the jury. They
were all, with two exceptions, given in the language of counsel.
The language of the other two was changed so as to permit the jury
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to consider and determine whether the evidence showed a reaffirm-
ance on a week-day of the contract, in case they should find the
agreement was first entered into on Sunday. The court also in-
structed the jury that the delivery of the cattle was evidence to be con-
sidered by them tending to show reaffirmance, as claimed by the
plaintiff. Counsel in his brief states that defendant testified that
the cattle were delivered under no contract. He is mistaken. The
defendant testified that he delivered the cattle under a contract made
Sunday, July 4th. ,

The Vermont supreme court and the later authorities sustain the
view taken in respect of the reaffirmance of Sunday contracts, in order,
as said by Judge Redfield, to secure parties from fraud and over-
reaching practiced on Sunday by those who know their contracts are
void and cannot be enforced. Adams v. Gay, 19 Vt. 358; Harrison v.
Colton, 31 lowa, 16. In this case the evidence showed that the
quality of cattle delivered by the defendant was inferior, and not up
to the average of the herd he had contracted to deliver.

If the jury had determined the contract was completed and final
on Sunday, and there had been no subsequent legal reaffirmance, the
law would leave the plaintiff to suffer from his own wrong, and would
not aid him; but if the jury came to the conclusion from the evidence
that the contract had been reaffirmed on a subsequent week day, it
became valid from the date of the reaffirmance, and plaintiff was
entitled to recover damages for a breach. His success in such case
does not depend on his own violation of law.

The jury sustained the latter view of the case. Durant v. Rhener,
26 Minn. 362, does not touch one vital point upon which this case
turned, provided the jury came to the conclusion that the contract
was affirmed on a week day. In the opinion of the supreme court in
that case the conclusion of the referee did not agree with his finding
of facts, and the facts as he found them showed in its opinion the
agreement was entered into on Sunday, and was so considered by
both parties.

There was no evidence in that case tending to show a reaffirmance
of the contract by the parties on a subsequent day. The evidence
clearly established “the agreement for the formation of a partnership,
then and there,” on Sunday.

The evidence here tended to show a reaffirmance, and justified the
verdict of the jury. Motion denied.
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Sccor and others v. ToLeEpo, PEoria & Warsaw R. Co. and others.
’ (Circuit Court, N. D. Illinois. January 9, 1882.)

1. RAILROADS—INJURY TO PASSENGER—CONTRIBUTORY NEGLIGENCE.
A pagsenger, on a train that had approached a station and was still moving
slowly, stood on the lower step of a car, in the act of stepping to the platform
of the station, when, in consequence of the car being moved forward with a
jerk, he was thrown upon the platform and injured. Held, that he was guilty
- of contributory negligence in attempting to alight from the train while it was
in motion.

On the Intervening Petition of John Rawls.

John Lyle King and Sanders & McKinney, for petitioners.

John M. Jewett and Tenny, Flower & Craity, for defendants.

Drusmonp, C. J. The property of the railroad was sold under a
decree of the court, Certain funds were paid info court, and upon
the reorganization of the company by the purchasers under the sale
a bond was filed in court for the purpose of meeting all elaims which
might be sustained by the court while the property was in the posses-
sion of, and operated by, the receiver under its order. Thisis a peti-
tion asking compensation for an injury which the pefitioner sustained -
in consequence of a fall while attempting to get off the frain when it
was operated by the receiver. On the fifth day of March, 1878, the
petitioner took passage on the train at Bushnell, in this state, for
Scottsburg. The speed of the train on arriving at Scottsburg station
was lessened for the purpose of stopping at that station. While the
train was still slowly moving, three passengers left if, reaching the
platform at the station in safety; but while the train was still in
motion the petitioner went out upon the rear end of the forward car
of the train and was standing on the lower step, the train having
apparently almost ceased to move; and while he was in the act of
stepping from the car to the platform of the station, the car was
moved forward with a jerk, in consequence of which the petitioner
was suddenly thrown with violence upon the platform of the station
and injured. '

Admitting these to be the material facts established by the evi-
dence, the question is whether the petitioner is entitled to recover,

waiving all other questions which have been made and argued in the
" case. The principal difficulty in this case arises from what the evi-
dence shows, and in fact what all our experience proves, that the
passengers who intend to leave a train at a particular station where
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it is expected to stop, as the train slows up and immediately before
it actually stops, are in the habit of going out on the platform of the
car, and often, as was the fact in this case, leaving the steps of the
car. Admitting that there was a sudden jerk of the car, with more
or less violence, was there such negligence on the part of the peti-
titioner as to relieve the receiver from all liability in the case? We
need make no controversy as to the position of the receiver, or of his
liability as such, and may assume, as to the rights of the petitioner,
that he stands in the place of the compary. We think it must be
stated, as a sound proposition in law, that wherever passengers under-
take to leave a train under such circumstances as these, before it hasg
actually stopped, they take the risk upon themselves. If they choose
to act in accordance with the promptings caused by their own impa-
tience, and to leave the train before it can be done with safety, the
risk ig theirs. In this case, in addition to the statement that has
been made of the actual condition of the petitioner at the time, there
is reason to believe that his attention was withdrawn from what he
was about to do by conversation with another person, who was then
or had just been talking to him.

It has been decided by the supreme court of this state that a pas-
senger has no right to attempt to alight from a train of cars when in
motion; and if he undertakes to do so, without the knowledge or
direction of any employe of the company, it is at his peril. O. & M.
R. Co. v. Stratton, 78 111. 88; Ill. Cent. R. Co. v. Slatton, 54 111, 183 ;
Chi. & Alton B. Co. v. Randolph, 53 I1l. 510; Chi. & N. W. R. Co. v.
Scates, 30 Il11. 586.

It would seem tfo follow, from the proposition just stated, that a
railroad passenger cannot recover for any injury caused as this one
was, although it may have been occasioned by the combined act of
himsgelf in thus attempting to alight from the train, and the jerk of
the car. It was his duty not to expose himself to such a contingency,
and to remain in the car before thus subjecting himself to danger;
and it also follows that those who have the management of a train
are not bound to assume that the passengers will attempt to alight
from a car until it has actually stopped.
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KERTING v. AMERICAN Oneograrr Co. and others.
(Céreuit Court, N. D. lilinois. December 23, 1881.)

1. REMovaL oF CausEs—MorioN To REMAND. .

A Dill was filed in a state court on October 21, 1880, and the cause was at
issue and standing for hearing on November 30, 1880. Under the law of the
state there was a term of that court held every month, commencing on the
third Monday of each month, and the rule of the court in the trial of equity
cases was that where any chancery case is at issue, upon notice and motion of
‘either party, a cause, at any time within 10 days of the commencement of a
term for which a trial calendar may be ordered made, may bg placed on the
trial calendar, etc. The cause was placed upon the trial calendar on March 30,
1881, and an application was made to the state court on May 16, 1831, to re-
move the cause to the circuit court of the United States, when a record of the
cause was filed in that court. Held, on a motion to remand, that the cause
must be remanded to the state court, on the ground that the application for
removal was made too late, within the meamng of the third section of the.act
of congress of 1875.

Motion to Remand.

C. M. Hardy, for complainant.

Conger & Gorten, for defendant.

Drummoxnp, C.J. A motion is made in this case to remand it to the
circuit court of Cook county. The bill was filed in that court on the
twenty-first of October, 1880, and the process issued in the cause
was returned to the November term. Under the law there is a term
every month of that court, commencing on the third Monday of each
month. The answers were filed to the bill on the sixteenth of Novem-

_ber, 1880. On the thirtieth of March, 1881, an order was made by
the state court on the application of the plaintiff, and due notice
that the cause should be set for hearing for the April term next. On
the sixteenth of May, 1881, during the April term, and before the cause
was heard, an application was made, under the act of 1875, for the
removal of the cause to this court upon the proper petition and bond
filed. There was at that time filed in this court a record from the state
court; and, some time since, objection was made that the application
for removal had not been made in time, which was then held not to be
.valid, because, by the transcript from the state court, it did not appear
that any replication had been filed to the answer, and that the cause
was at issue. Since then there has been a supplemental transecript
filed from the state court, from which it appears that, after this objec-
tion was taken in this court, an application was made to the state
v.10,n0.1—2
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court to file a replication, because a replication had been filed on the
thirtieth of November, 1880, which had been lost, or could not be
found. The court, upon evidence which it deemed satisfactory,
allowed a replication to be filed as of that day. The order of the
court is a nunc pro tunc order, not in form finding that there was a
replication filed on the thirtieth of November; but taking the whole
proceedings of the court together, with its order upon this subject, it
is clear that the court must have been satisfied that there was a
replication filed on that day. It is objected by the defendants seek-
ing a removal that the state court had no right, as this court had
obtained jurisdiction of the cause, to make this order; but if it be a
fact that the replication was filed on that day, and it was lost or mis-
laid, there can be no doubt that it was competent for the court, irre-
spective of the question of removal, to allow the replication to be
supplied by a similar paper. This authority the court had under
the statute of this state of March 19, 1872, and probably at com-
mon law, independent of the statute. It appears that at the time
the cause was set down for hearing, and perhaps before that, some
search had been made for a replication and none could be found;
and the attention of the court was called to the fact that there did
not appear to be any replication among the files of the cause. It is
not stated at what precise time search was made by the defendants’
counsel for the replication and none was found.

The question involved in the cause, then, is whether under these
facts the application for a removal was made in time. We must
assume that a replication was filed on the thirtieth of November,
1880. Under the statute of the state upon the subject the cause was
then to be deemed at issue and standing for hearing. It was com-
petent for either party to call up the cause for hearing upon oral
evidence to be taken in court. Under the statute of the state repli-
cations are general, and are to be filed within a certain time after the
plaintiff or his attorney has been served with notice of answer filed.
Consequently, up to the time when the petition for the removal of the
cause was filed, there had oceurred the November, December, January,
February, and March terms of the circuit court of the state. There
should be, perhaps, excluded from this list the month of November,
as the replication was not filed until the last day of that month. The
third section of the act of 1875 requires, in order to remove a suit
from a state to the federal court, that the petition for removal must
be filed in the state court before or at the term at which the case
could be first tried and before the trial thereof. This cause had not
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been heard or tried in the state court. Could it have been tried
before the April term of the state court? Unless there is some rule
of the state court which prevented it from being heard before the
‘April term, then it could hardly be said to be within the contingency
named in the statute. ' )

The ruale in the state court upon the trial of chancery cases is as
follows : '

“When any chancery case is at issue, upon notice and motion of either
party a cause, at any time within 10 days of the commencement of a term for
which a trial calendar may be ordered made, may be placed on the trial cal-
endar. The cases on such calendar shall be called and tried on Tuesday,
Wednesday, Thursday, and Friday of each week. No more than five cases
shall be fixed for trial on the same day; but if the court is behind in the call
of the calendar, not exceeding six cases may be called for trial any one day.
All cases shall appear on the calendar in the order of the notice and motion.
All cases remaining undisposed of upon any calendar shall, without further
order, be placed at the head of the next (new) calendar.”

We have already stated that upon the transcript from the state court
we must assume that the replication was filed to the answer on the
thirtieth of November. It was then competent for either party to
place the cause on the trial calendarfor the term of December, J anuary,
February, or March. It was not,in point of fact, placed upon the
trial calendar until the thirtieth of March, but it could have been by
the defendants long before that time, as well as by the plaintiff; and
it is difficult to understand, therefore, how, under the circumstances
of this case, we can say that this application of the sixteenth of May,
1881, for the removal of the cause to this court, was made to the
state court before it could there be tried. There certainly can be no
inference to that effect drawn from what appears to this court. And
the result is that the case must be remanded, on the ground that the
application made for removal was too late, within the meaning of the
third section of the act of congress of 1875.
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StaTe or Missouri, ete., v. TIEDERMANN.
(Circuit Court, BE. D. Missouri. October, 1881.)

1. Bun.pmve CoNTrRACT—PUBLIC BUILDINGS NOT SUBJECT TO MecHANIC’S LIENS
—REMOVAL OF CAUSE—SURETY NoT BOUND BY JUDGMENT AGAINST PrixcI-
PAL AFTER REMOVAL.

Where the contract of the surety was that his principal should furnish the
material and build a public school-house for $15,000, and suits were brought on
claims for mechanics’ liens on the building, in which judgments were rendered
against the school board and the principal, and the amounts paid upon these:
liens were in excess of the $15,000, keld, the records of these judgments are
inadmissible as evidence, for under the law of Missouri there can be no valid
mechanics’ lien upon a public school building ; and the surety was not bound
by the adjudications in which the judgments were obtained, becanse rendered
in a state court after he had removed so much of the controversy as was be-
tween himself and the plaintiff to the circuit court of the United States under
the provisions of theremoval act of July 27, 1866, (14 St. at Large, 306.)

McCrary, C. J.  On the question argued and submitted yesterday
I am prepared to announce the conclusion reached by the court. The
liability of this defendant is that of a surety only. The contracts of
sureties, as we all very well understand, are to be construed strictly
in favor of the surety. The contract of this party was, in substance,
that his principal should carry out, in good faith, the provisions of
the contract for the building of a public school-house. Briefly stated,
that contract was that he would furnish the material and build the
school-house for $15,000 within a certain specified time. The present
question' is whether the surety can be charged as liable, upon his con-
tract of suretyship, for certain claims of mechanics’ liens against the
public school building, upon which suits were brought, and in which
suits judgments were rendered against the school board and against
the principal establishing the mechanics’ liens. The plaintiff pre-
sents here the records of these judgments and offers them in evidence.
The amounts paid upon these mechanics’ liens was in excess of the
815,000 for which the building was to have been constructed and
completed. The supreme court of Missouri, in the other branch of
this case, held that the principal was liable on this account to refund
the amount which was paid out by the board to seftle these claims
which are spoken of here as mechanics’ liens. It does not, however,
follow that the surety is liable for that to the same extent. The
supreme court may have held that, as against the principal, the
mechanics’ liens were established by an adjudication, and that neither
the board of education nor Mr. Diedrich Tiedermann, the prineipal
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on this bond, could question the validity of those judgments; or it
may have been of opinion that this was money advanced for the use
and benefit of the.contractor, the principal, by the school board, and
that he ought to.be ‘held to refund it., However that may be, the
surety was not in court-at that time, he was not a party tq this pro-
ceeding by which the mechanics’ liens were established, he was not
the contractor, he had not made this indebtedness, and he can only
be held upon the ground that it.was an indebtedness. created in.vio-
lation of his obligation of suretyship. This can be only held on the
ground that it was a valid mechanics’ lien established upon the prop-
erty, because the contractor. failed to keep his contract and pay for
the material that he used in the construction of the building. The
law of Missouri, as established by repeated decisions, is that there
can be no such thing as a mechanics’ lien upon a publice school build-
ing. That is the construction of the statute of this state repeatedly
" adopted by the supreme court of the state, and it is binding upon this
court, and it is, in our judgment, perfectly sound, independent of any
adjudication. The surety here has a right to raise this question now,
for it has never been raised where he was a party; he has a right to
say and insist that the school board was not bound, as against him,
to pay these claims for mechanics’ liens, and that if they did so, so
far as he is concerned, it was a voluntary payment of a claim for
which he was not liable. - Of course, it will not be insisted that the
surety upon the bond is liable for an overpayment to the principal.
The surety can only be held upon the ground, as I have already said,
that this was a valid mechanies’ lien upon the school building, which
the board was bound to pay for the purpose of protecting their prop-
erty. As the present defendant has a right now, for the first time,
to raise the question whether this was a valid mechanics’ lien and an
encumbrance upon the school building, and as he has raised it, we
feel bound to hold that it was not; that the payment, so far as the
surety is concerned, was a voluntary payment. The objection to this -
evidence, must, therefore, be sustained.

Upon reflection I am very clearly of the opinion that this defend-
ant, as surety on the bond, has a right'to a settlement of his liability
upon his bond under the contract, and is entitled to whatever right
he would have had if he had been present at a settlement under the
contract at the time that the building was delivered over, or at any
other time. The rights that his principal had against this plaintiff
under the contract he has a right to avail himself of as a defence in
this case, the same as if he had been present and had insisted upon-
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all his rights at such a settlement. The ruling, therefore, that has
already been made in the case is conclusive of this question. The
payment of the mechanics’ lien claims was outside of and beyond the
contract. Perhaps, as between the plaintiff here and the principal
on the bond, the plaintiff could pay those claims and charge them to
the principal in their settlement with him. At all events, after there
was a judgment upon them that concluded them both, they had a
right to act upon the hypothesis that they were valid, and that the
board was bound to pay them; but we have found, upon investiga-
tion, that they were not valid claims, and that their payment did not
bind this defendant as surety. I think, therefore, that the objection
to the evidence now offered must be sustained.

It will be unnecessary to go into & discussion of the long line of
cases upon the general subject of res adjudicata, as to how far parties
and privies are bound by the judgments of courts of general jurisdic-
tion, because this case is one of a class of its own and stands by itself.
The act of congress provides, or did provide—for I think that act is
now repealed by the latter act on the subject, and I am very glad that
it is—for splitting a case in the state court, and bringing so much of
it as constitutes a controversy between citizens of different states in
the federal courts. Under that act so much of this controversy as is
between the plaintiff and the surety upon the bond has been brought
here, while so much of it as is between the plaintiff and the principal
upon the bond remained in the state court, and has been tried there.
The fundamental principle of this subject is thata party is bound by
an adjudication only where he is so far, at least, within the jurisdic-
tion of the court as to be heard in the course of the litigation; he
must be a party to the suit or proceeding in such sense as to have
a right to appear there, to make motions to the court, to intro-
duce testimony, to cross-examine witnesses, and to take an appeal.
Those are the rights which, generally, a party must have in order to
be bound by an adjudication. Now, we must assume that this case
was properly removed, as I have before said in considering some pre-
liminary questions, and, assuming that, we are bound to say that
after removal, the moment the order of removal was made, this defend-
ant passed from the jurisdiction of the state court. He had no right
to appear there any further; he had no power to introduce testimony,
to make motions, to be heard, or to take an appeal. Besides, as
counsel have suggested, the whole purpose of the removal aet of 1866
would be defeated by the construction which is contended for by the
counsel for the plaintiff. If the party who brings a part of a case
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into this court, for the purpose of litigating it here, is bound, never-
theless, by the litigation in the state court, from which he removed
it, against some other party, and we are bound by the judgment
there, then it follows, of course, that there is no litigation here, and
the party who removes the case here does not have any benefit of the
removal. It is one of the difficulties which grows out of that very
anomalous statute providing for splitting up cases. The best we can
do, I think, is to say that the party, having a right to come here, has
a right to be heard here upon the merits of his controversy. The
adjudication of the state court, I think, is admissible for one pur-
pose, and that is to show the amount of the recovery, in order that
" the surety may not, in any event, be held for more than the prinei-
pal; but for the purpose of concluding the defendant upon any other
issue, we think it is not admissible.

Purriam v, Punniam, Ex’r, and others.
(Circuit Court, W. D. Tennessee. April 26, 1879.)

1. EXECUTOR—ACCOUNT AGAINST, BY LEGATEE.

An account against an executor in behalf of a legatee is 2 matter of course
in a court of equity. .

2. SAME—STATUTE oF LaMrTATIONS NOT A BAR To REMEDY—RIGHTS NOT BARRED
BY LAPSE oF TIME.

The executor being an express trustee, the statutes of limitations do not bar
the remedy. Lapse of time, under certain circumstances, does bar the remedy.
But where an executor qualified December 6, 1865, and made no settlement until
July 19,1872, because the assets were not collected and the estate not ready for
gettlement before that time, a bill filed July 7, 1876, was within the strictest rule
as to lapse of time, considering the rights of the plaintiff under the will.

3. Equiry JURISDICTION OF FEDERAL CoURTS—NOT AFFECTED BY SETTLEMENTS
IN STATE COURTS.

A state statute enacting that settlements made in the county court ‘ shall be
prima facie evidence in favor of the accounting party,” cannot operate to re-
strict the plenary jurisdiction of the federal courts of equity to enforce the
trusts of a will at the suit of a legatee. Those courts will not agssume the gen-
eral administration of the estate, but will require the exccutor to account de
novo for the purpose of ascertaining the share due the legatee.

4. PoweR oF COURT OVER SETTLED ACCOUNTS—EFFECT OF WANT oF NOTICE OF
SETTLEMENTS.

If such a settlement he pleaded as a settled account, the court may, irrespect-
ive of any statute, order it to be so taken and to stand before the master ag
prima facie evidence. But this is never done unless it appears that the legatee
had notice of the making of the settlement.
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5. PRODUCTION AND PROOF OF ACCOUNTS IN FEDERAL CourTs—EqQuITy RULE 79.

The old mode of proving the account, item by item, has been abolished by

equity rule No. 79. If the executor sets up a settlement in the county courts

by his answer, and proves it by his deposition, the court will order the master to
treat it as presented under that rule.

6. REQUEST FOR DELAY To SAVE THE BAR oF THE STATUTES MUsT BE SPECIFIC
AND TO A PERIOD CERTAIN—WHEN INSUFFICIENT.

A request by the executor for delay, to save the bar of the statute of lim-
itations of two years and six months in favor of dead men’s estates, must be for
a definite length of time, agreed on by the parties, or fixed by reference to some
designated event which may occur, and thereby render the period certain. A
request in writing, made in the following words: “ I request that you do not
enforce your claims of all descriptions against the estate of John N. Pulliam,
by suit or legal proceedings, as the assets of the estate are not yet collected
by me sufficient to pay the debts due and owing by John N. Pulliam. By your
delaying to sue it shall not prejudice your claims, as I will not avail myself of
the statute of limitations applicable to executors, administrators,” etc.,—held
to be insufficient.

7. WILL—Ri1cHTS OF CREDITORS. :
A testator cannot, by directing the order of appropriation of the assets, defeat
the rights of creditors.

8. SAME—EXONERATION OF LEGACY—EXECUTOR AS TRUSTEE—WHEN CHARGED
PERsONALLY.

Buta testator may exonerate a legacy by charging the debts upon other prop-
erty in a way that will make the executor a trustee to execute the will, and
charge him personally, if he so disregards the directions of the will as to injure
the legatee.

9. SAME—Dury oF EXECUTOR A8 TRUSTEE—AS T0 PROPERTY IN OTHER STATE—
TirLe To TRUST PROPERTY—LIABILITY TO LEGATEE FOR VALUE OF PROP-
ERTY NOT ADMINISTERED.

‘Where a testator directed his debts to be paid out of his other property, real and
personal, in exoneration of a legacy to his wife, granting the necessary powers
of sale to his executor, he must execute the trust fully; and if real property be
situated in another state, he must execute the will there by doing whatever is
necessary for that purpose, if he qualifies in the state of the domicile of the tes-
tator. An executor so qualifying has the title of the trust property wherever
situated, and he cannot separate the trusts and examine the will in one state,
leaving out the others. He becomes personally liable to the legatee if he so
executes the trust as to injure her by taking her legacy to pay debts that might
have been otherwise paid if he had carried out the will in all its parts. He
will be charged in this account with the value of the property not administered
as if he had sold it and realized the money.

10. SaME—LIABILITY oF EXECUTOR IN STATE oF TESTATOR's DoMiciE—FEn-
ERAL RULE oF EQUITY DECISION AS TO PROPERTY IN OTHER JURISDICTION
—UNAFFECTED BY LoOCAL STATUTES AND DECISIONS.

The principle that an executor in the state of testator’s domicile becomes,
under a will making him testamentary trustee, charged with the trusts of the
will, is oné of general equity decision, and is wholly unaffected by state stat-
utes and decisions, limiting his liability as executor in the state courts in rela-
tion to property in another jurisdiction. These local laws may restrict his
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powers and limit his liability qua executor in that staté, hut do not affect the
enuity powers of the federal courts over him as a trustce. The rule is the same
in the equity courts of the state of Tennessee.

11. SsME—EXTENT OF LIABILITY OF EXECUTOR as TRUSTEE.

But an executor neglecting to execute the trusts of a wil! is not absolutely
liable for the legacy to the injured legatee, but only to the extent of what he
actually receives, and this will be reached by charging him as if he had sold the
property at proper time and received its value, unless there has been supine

negligence to charge him further.

2. DEED OF GiFT—DELIVERY, How PROVED—HANDWRITING OF DECEASED SUB-
scrinixG WiITNEss, How PROVED.

If a subscribing witness be dead, his handwriting cannot he proved by another
subscribing witness, seven years after death of grantor, to establish delivery of

. the deed so as to set it up against a will charging the land with the debts.
13. EvIDENCE—DECr.ARATIONS OF HusBaxp Nor To CHARGE WIFE—ACQUIES-
CENCE BY DUREss.

The declarations of a husband that he had buried a large quantity of gold
coin in a place known only to his wife and her brother, do not prove that she
appropriated the coin to her own use. The relation of hushand and wife will
often secure, by duress, acquiescence in the false statements of each other. A

- cross-bill after his death, by his heirs, will not be sustained on such declara-
tions to charge her with the treasure.

In Equity.

Wright & Folkes, for complamant

Vance & Anderson, Harris, McKissick & Turley, H. C. Moorman, and
Calvin C. Harris, for defendants.

Hauyoxnp, D. J. This is a bill by the widow of John N. Pulliam,
against the executor and the legatees and devisees, for a general ac-
count of the administration of the estate, to recover certain legacies
and devises made to her, and to charge the executor with celtam
alleged breaches of his trust.’

J. N. Pulliam died in Fayette county, Tennessee, October 20, 1865,
leaving a will, in which he gave his wife one section of his lands in

. Arkansas, “she making her own selection,” all the money he might
have on hand in her possession at the time of his death, she not being
required to give his executors any account of the same, certain spec-
ified articles of personal property of which she was to be put into
possession at the time of his death, together with all the notes he
- received of her at her marriage. The will also provided, among other
things, that the executors should, after payment of these legacies, pay
all the testator’s just debts out of the remainder of his estate, the
balance of the estate to be equally divided among all his children; and
his sons Joel L., John J., and Alfred B. Pulliam were named as exec-
utors. The will is dated February 23, 1863. The defendant J. J.
Pulliam alone qualified as executor, and only in Tennessee, the other
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sons having declined. He took the oath required by the statute, and
received letters testamentary on the sixth of December, 1865, filed
his inventory on the nineteenth of January, 1866, and his first and
final settlement on the nineteenth day of July, 1872.

A decree for an account is a matter of course, and upon the single
charge that an executor has proved the will may be founded every
inquiry necessary to ascertain the amount of the estate, its value and
the disposition made of it, the situation of any part remaining un-
disposed of, the debts of the testator, and any other circumstances
leading to the account required. Desty, Fed. Proced. Eq. rule 73
and note, p. 303; Williams, Ex’rs, 1732; 2 Daniell, Ch. Pr. (4th Ed.)
857; Gresley, Eq. Ev. 168; Law v. Hunter, 1 Russ. 100; Walker v.
Woodward, Id. 110. And these authorities show that, as to the de-
tails of the account, it is improper to introduce proof, except such as
may be necessary to settle the principles which are to govern the
master, until the cause is before him for that purpose.

* In thus proceeding against an executor a court of equity treats him

as a trustee for the legatees and devisees to execute the trusts of the
will. Williams, Ex’rs, 1717. He is an express trustee, and the stat-
utes of limitation do not bar the remedy. Lafferty v. Turley, 3 Sneed,
157; Carr v. Lowe, T Heisk. 85; Decouche v. Savetier, 3 Johns. Ch. 190,
215, 222 ; Wallis v. Cowell, 3 Ired. L. 823; Taylor v. Benham, 5 How.
233, 276. Lapse of time, howeyer, as in all other cases in equity,
will, under certain circumstances, operate as a bar. Lupton v. Jan-
ney, 13 Pet. 881; Burton v. Dickinson, 3 Yerg. 112; Piatt v. Vat-
tier, 9 Pet. 416; McKnight v. Taylor, 1 How. 161; Mazxwell v. Ken-
nedy, 8 How. 210; Boone v. Chiles, 10 Pet. 177.

The common-law presumption of payment after 20 years furnishes
the analogy most frequently applied: this has been reduced to 16
years in Tennessee. Blackburn v. Squib, Peck, 60; Thompson v.
Thompson, 2 Head. 404. But in Lafferty v. Turley, supra, 27 years
was held not to defeat the right to an account in a case like this. -In
Burton v. Dickinson, supra, at the stating of the account between the
parties those interested were present, received their shares of the
property, and executed receipts; and 12 years were, therefore, held to
be a bar. So, in Lupton v. Janney, supra, there being no charge in
the bill of any fraud against the executor, it was dismissed, not hav-
ing been filed until 12 years after the final settlement in the orphan’s
court. Here the executor made his first and only settlement on July
19, 1872, and this bill was filed July 7, 1876, less than four years
after ; so that, if we adopt Mr. Justice Story’s dictum as announced
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in Lupton v. Janney, that the bill must be filed, at furthest, within
the period prescribed by the statute of limitations for actions at law
upon matters of account, (though I do not see why this is not an
abrogation of the rule that the statute of limitations does not apply
to express trustees,) this bill.comes within our statute of six years, and
is filed in time.

It is true, the plaintiff could have filed this bill at.any time after
the expiration of the two years allowed the executor by law to settle
the estate, (Tenn. Code, § 2311,) and she might possibly have main-
tained a bill for an-account at any time after the six months allowed
to ascertain the condition of the estate, (Code, § 2274;) but, consid-
ering her rights under this will, she might well delay any demand for
an account until the executor had collected the assets and paid the
debts, presuming that he would do his duty; and certainly he bad no
right to require that she should ask for a settlement in a court of
equity before he himself considered the estate ready for settlement in
a court where, by law, he was bound to settle. :

There can be no doubt, therefore, that the plaintiff here is entitled
to an account; and our only duty now is.to determine, so far as we
can, the extent to which it shall go, and the principles that shall
guide the master in stating it. Flield v. Hollund, 6 Cranch, 8; Du-
bourg v. U. 8. 7 Pet. 625,

" And, first, what effect is to be given to the settlement made by the
~ executor with the county court of Fayette county on July.19, 1872,
and which was examined and approved by that court at its October
term, 1872? It does not appear whether the notice required by see-
tion 2298 of the Tennessee Code of the making of this settlement was
ever given. The settlement of accounts by executors and admin-
istrators is regulated in detail by statute, including a requirement for
notice to the parties interested; and section 2305 provides that a set-
tlement, when so made and recorded, shall be prima facie evidence in
favor of the accounting party. Code, §§ 2295, 2305, and note. The
defendant insists that the plaintiff must successfully attack the ac-
count by showing errors in it, and only to the extent that she sur-
charges and falsifies it by such errors can he be required to account
again; that this settlement has the verity of a judicial record, and
" must be here so considered. There is no question but that it has
this effect in the state courts wherever the settlement is called in ques-
tion. This statute is not a mere rule of evidence, but a declaration
of the force and effect of the judicial decree in the county court ap-
proving the settlement. Snodgrass v. Snodgrass, 1 Bax. 161; Milly
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v. Harrison, T Cold. 213; Curd v. Bonner, 4 Cold. 632; Elrod v. Lan-
caster, 2 Head, 571; Turney v. Williams, T Yerg. 172; Burton v.
Dickinson, 3 Yerg. 112.

Has the general rule of equity jurisprudence, that a legatee or
devisee is entitled as a matter of course to an account against an
executor on a bill filed for that purpose, been changed by the statute?
The jurisdiction does not depend upon the right of a court of equity
to surcharge and falsify accounts between individuals for fraud or
mistake, or to open settled and stated accounts on like grounds of
equitable relief, but attaches from other sources; that is to say, it
has been acquired by the assumption on the part of courts of equity
of jurisdiction over the assets of deceased persons, and the accounts
when taken are mere incidents to the relief. Beyond this it has
plenary jurisdiction over these matters which no other court has to
administer the trusts of the will. Story, Eq. Jur. § 530 et seq; Tol-
ler, Ex’rs, 479, § 4. The jurisdiction of the ordinary to take an ac-
count, under the English statutes in force at the time our federal
courts were organized, was very much resiricted, and out of these
restrictions has grown the mecessity for equitable relief. Toller,
Ex'rs, 489,§ 5. I cannot find that in administering this relief
courts of equity paid any attention to settlements made in the eccle-
siastical court, ag such; indeed, I doubt if such settlements as are
made in our probate courts under statutes conferring upon them more
or less extended jurisdiction, were known to any court at that time
other than a court of equity. In case a legatee elected to go into the
spiritual court the executor was obliged to exhibit an inventory and
bring in an account. All legatees and parties interested were cited to
appear at the making of the account, for it was not conclusive on
such as were absent and had not been cited. Id. 491, 495. After
the ordinary had investigated the account, if true and perfect, he pro-
nounced for its validity, and in case all parties interested had been
cited such sentence was final, and the executor was subject to no fur-
ther suit. Id. 495. But the jurisdiction of the ordinary was very
limited, and the conclusive nature of the account so made before him
applied only to matters within that jurisdiction.

Can this principle be applied to settlements made in our probate
courts, 50 widely differing in their powers and jurisdiction in the sev-
eral states, to limit and confine the remedial powers of a federal
court of equity ? It seems to be settled by the Tennessee cases, above
cited, that this statute was passed for the very purpose of imposing
such a limitation on the state courts. But the jurisdiction of the
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federal equity courts cannot be thus controlled by state legislation.
In Mallett v. Dexter, 1 Curtis, 178, Mr. Justice Curtis treated such a
settlement conclusive, on the ground that the state court having first
acquired jurisdiction, its adjudication was final and precluded the
concurrent jurisdiction of the federal court; and the same doctrine
was followed in Haines v. Carpenter, 1 Woods, 262. In the latter
case it is said that the administration of the estate cannot be, by such
a bill, transferred to the federal court, but that its jurisdiction is
complete by a full account to ascertain at the suit of a distributee
just what his share is. In Lupton v. Janney, 13 Pet. 381, Mr. Jus-
tice Story says that such settlements, even when made ez parte, are
prima facie, and can only be opened on a bill o surcharge and falsify ;
but he especially declines to decide whether the jurisdiction of .the
orphans’ court was ewxclusive, and takes care to place his judgment
wholly on the ground of lapse of time as a bar. In Barney v. Sawn-
ders, 16 How. 535, it was held that settlements in the orphans’ court
could not be collaterally attacked, although the trusts under the same
will were inquired into. It seems there were two executors; one
became administrator de bonis non, with the will anncxed, and col-
lected assets, which he turned over to himself and the co-executor as
trustees. The court seems to treat the jurisdiction of the orphans’
court over the administration account as conclusive, and its settle-
ment final. In Beatty v. Maryland, T Cranch, 281, such a gettlement
 was held not to be evidence, either prima facie or otherwise, in a suib
at law on the administration bond upon an issue of devastavit.
Whatever may be found in any of these cases to support the argu-
ment that this statute is binding on this court to the extent that the
‘settlement in the county court should be treated as an adjudication
in favor of the executor that his disbursements have been proper and
‘his administration lawful, is modified by subsequent cases. It has
‘been repeatedly held that the federal jurisdiction cannot be impaired
by the laws of the states which prescribe the modes of redress in
their courts. If legal remedies are sometimes modified to suit the
changes in the laws of the states and the practice of their courts, ib
is not so with equitable. The equity jurisdiction conferred on the
federal courts is the same that the high court of chancery in Eng-
land possesses, is subject to neither limitation nor restriction by
state legislation, and is uniform throughout the different states of
the Union. Nor are we confined to the.rules of relief prescribed for
the equity courts of the state.” It is no more competent for this stat-
ute to say to this court that the action of the county court shall be
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prima facie conclusive, and thus defeat our jurisdiction pro tanto, than
it would be to say that it should be absolutely conclusive and thus
defeat the jurisdiction altogether. Payne v. Hook, 7 Wall. 425 ;
Union Bank of Tennessee v. Jolly, 18 How. 503; Suydam v. Broad-
nax, 14 Pet. 67; Yonley v. Lavender, 21 Wall. 283; Railway Co. v.
Whitton, 13 Wall. 270, 285; Hyde v. Stone, 20 How. 170; Gaines v.
Fuentes, 92 U. 8. 10; Tate v. Norton, 94 U. 8. 747; Carter v. Tread-
well, 8 Story, 25, 51.

But while this is true it does not follow that this settlement is to
have no effect whatever in taking the account to which the plaintiff
is entitled. Irrespective of this statute there 18 abundant authority
for the position that before the master it may be treated, so far as the
court by the decree of reference shall adjudge, as evidence against the
executor to the extent that it contains admissions by him, and in his
favor to the extent that it is not shown to be incorrect. There is
great conflict of authority as to the exact weight to be given to it, but
it is rather a matter of practice in taking the account than a rule of
evidence. The earlier cases in Tennessee give such settlements no
effect at all.  Greenlee v. Hays, 1 Tenn. 300; Bashow v. Blackmore,
Id. 248; Stephenson v. Yandel, 5 Hayw. 261, (Cooper’s note;) Ste-
phenson v. Stephenson, 3 Hayw. 128. The cases since the statute of
1822, above referred to, (Code, § 2305,) have heretofore been noticed.
In Newton v. Poole, 12 Leigh. 112, 142, it is said that it has long
been the rule of our courts to treat these settlements in the probate
courts as prima facie evidence, and it rests mainly upon the estab-
lished practice of the country, and a presumption that the accounting
officers have done their duty. And see Nimms v. Com. 4 Hen. &
Munf. 57; McCall v. Peachy, 3 Munf. 388, where it is said the exec-
utor will not be required to produce here the vouchers he has filed in
the county court but may use copies of them. In Wood v. Barring-
ton, 1 Dev. Eq. 67, it is said that a settlement by the county court is
no way binding on the next of kin, It may and possibly should have
some weight in taking the account, particularly where the executor
is dead. Itis not a stated account. It is possible that the case
of Lupton v. Janney, 13 Pet. 381, which holds that such an account
18 prima facie evidence, and even our state statute, was intended to go
no farther than give it the weight which these authorities would
seem to authorize without the statute; but the adjudications have
extended the operation of the statute further than this, and invested
the settlement with the verity of a judicial record. And it is this
construction, so much relied on here by the defendant, that trenches
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on the jurisdiction of the court. In England the defendant would
have been required to set up this account as a scttled account, where-
upon the chancellor would or would not, according to circumstances,
treat it as such and so direct the master, who took no notice of it
unless the decree so directed, and only so far as he was directed.
Where the decree gave it the force of a settled account, it was usual
4o direct that it should stand prima facie conclusive, with liberty to
the other party to show any error therein. 2 Daniell, Ch. Pr. (4th
Ed.) 1253. In Everstone v. Tappan, 5 Johns. Ch. 497, Chancellor
Kent ordered an extrajudicial account, taken where the parties had
notice and were present in a court withoat jurisdiction, to stand
as a settled account, proving itself, except where error was shown.

Under the facts and circumstances of this case, I would not order
this account to stand before the master as a settled account, for the
reason that it is not shown that the plaintiff had notice, which was
always essential. But the old mode of taking accounts before the
master, by tediously proving every item, has been abrogated, and the
gixty-first rule of the English chancery practice, adopted in 1828,
requires the accounting party to state his account in the form of debit
and credit, which, being verified by the affidavit of the party, stands
as a basis for the account, in which the other party must show error
by proof before the master. 2 Daniell, Ch. Pr. 1222. The seventy-
ninth equity rule of this court is almost an exact copy of the sixty-first
English rule. The defendant, by his deposition, has proved his ac-
count as stated in the county court to be correct, and under this rule
of the court he could, without any leave of the court, offer it before the
master as his account, and it will be so treated now.

By this settlement it appears that there came into the hands of the
executor $26,590.02, which he has paid out. Of these disbursements
he paid to his brother, the late Joel L. Pulliam, some $21,101.15, on
12 notes he held against his father, aggregating, without interest, $17,-
659. These notes, which are produced in evidence, bear various dates,
from April 21, 1856, to June 2, 1862. The defendants also produce
three papers which are called settlements, all in the handwriting of
the said Joel L. Pulliam, which it is proved were among the papers
of his father. They are dated April 21, 1856, November 18, 1859,
and January 1, 1863, and are informal statements of indebtedness,
with caleulations of interest and credits referring to these notes, and
showing how the amounts of the notes are arrived at.

It is alleged in the bill that these notes, or some of them, were
paid during the life-time of the father, and that they, with. these
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statements, were abstracted, by collusion between these brothers, for
the purpose of using them as debts to absorb the assets and defeat
the provisions of the will in favor of the widow. There has been no
proof introduced to sustain this charge, and it is sought to be estab-
lished solely by circumstantial inferences. The relation between the
father and son is sufficient to explain the accumulation of so large
an indebtedness, running for such great length of time. The fact
that this executor, having paid the outside debts, paid over all this
money to his brother on these claims without retaining anything to
pay a debt due to himself, or any commissions for himself as exec-
utor, together with the other facts relating to the plans adopted to
avoid the statute of limitations and protect A. B. Pulliam’s land, when
taken in connection with the other circumstances, that by this means
the notes, which came to the testator by his marriage with this plain-
tiff, and which, by the will, he has given to her discharged of any
liability for debts, have been absorbed in the payment of these claims
due Joel L. Pulliam, are sufficient to arouse (considering also the
charges made against her by the cross-bill) at least an acute sus-
picion of unfair dealing between these brothers to defeat her rights
under the will; and they justify the defendants in the introduction
of proof to sustain their characters against the imputations of the bill.
But, after all, the facts show conclusively that this debt from the
father to the son did exist, and a court cannot, on these circum-
stances, override the presumptions arising from the possession of the
notes, and infer that men of their high character have abstracted them
from their father’s papers for a fraudulent purpose. The circum-
stances show unusual favoritism by the executor for his brother as a
creditor, and possibly if this plaintiff had been his own mother she
would have had no cause of complaint, for it is much more probable
that creditors would have been sacrificed, if sacrifice were necessary.

But there can be no dispute that the plaintif’s notes were assets
in the hands of the executor, liable under the law to the payment of
debts, in the absence of other assets for the purpose. The proposition
suggested in the bill, that the wife could claim them by survivor-
ship, was not seriously pressed at the hearing, and has no support
under the facts of the case.

It is conceded by counsel for the plaintiff that the riotes of Joel L.
Pulliam were not barred, at the time of the testator’s death, by the
common statute of limitations of six years. This being so, they were
good vouchers to the executor, unless barred by the dead man’s sfat-
ute, by which it is provided that all claims against a decedent shall be
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demanded and paid on suit brought for them within two years and
six months from the date of the qualification of the executor. Tenn.
Code. § 2279. But there were payments made to Joel L. Pulliam after
January 1, 1869, which, owing to a suspension of the statute during
the war, is the date of the expiration of the time allowed for pay-
ment (Boothe v. Allen, 4 Heisk. 258; Webb v. Bronner, 11 Heisk. 303)
of about $9,000. This must be disallowed, unless the following paper
operates to take the case out of the rule of this statute.

By the Code, “if any creditor, after making demand of his debt or
claim, delay to bring suit for a definite time, at the special request
of the executor or administrator, the time of such delay shall not be
counted in said period of limitation.” Code of Tenn. § 2280, and
notes. The payments made after the bar attached are sought to be
justified by a special request under this statute, and which is as fol-

lows:

“To J. L. Pulliam, Somerville, Tennessee: In the matter of your claims of
all descriptions against the estate of our father, John N. Pulliam, in settle-
ment of which estate I am acting as executor, I request that you do not
enforce same by suif or legal proceedings, as the assets of the estate are not
yet collected by me sufficient to pay the debts due and owing by John N. Pul-

.liam. By your delaying to sue it shall not prejudice your claims, as I will not
avail myself of the statute of limitations applicable to executors, adminstra-
tors, ete.

“May, 27, 1868 J. J. PuLLiam.”

This request for delay is special, but the question is whether or
not the time to be deducted is fixed and definitely ascertained. It is
said by the plaintiff there is no demand shown; but the request im-
plies a previous demand. Puckett v. James, 2 Humph. 565, 567;
Bank v. Leath, 11 Humph. 515. The executor is not bound to plead
the general statute of limitations, and, if the bar had not attached
in the life-time of the decedent, he might waive it. Batson v. Mur-
rell, 10 Humph. 301. But there is no such discretion to waive the
dead man’s statute, and it enures to the benefit of legatees, who may
always-set it up. Brown v. Porter, 7 Humph. 373, 383; Batson v.
Murrell, supra; Byrn v. Fleming, 3 Head, 658, 663; Wharton v.
Marberry, 3 Sneed, 603; Wooldridge v. Paige, 1 Memph. L. J. 212;
Woodfin v. Anderson, 2 Tenn. Ch. 831. In the last case the words
were these: “I request that no suit shall be brought on this note,
and agree that the statute shall not run against it.” Held, not good.
These are almost the very words of the last clause of the paper be-

v.10,n0.1—3
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fore us, and it is plain they add no force to if, and cannot take the
case out of the statute. Does the first clause?

The original act of 1789, chapter 23, § 4, read: “If any creditor,
who, after making demand of his debt, shall delay to bring suit, at
the special request of the executor or administrator, that then and
in that case the said debt or demand shall not be barred during the
time of such indulgence.”, In the case of T'rott v. West, 9 Yerg, 433 ;
S. C. Meigs, 163, the request was to delay “for a short time,” with
a promise “to pay soon,” accompanied by a partial payment. It
was held not to comply with the requirements of this statute, the
court saying: “The proviso clearly means that the special request
shall stipulate for special delay, for a definite time of indulgence, dur-
ing which the statute shall not bar the claim.” In Puckett v. James,
2 Humph. 564, the testator owed a debt for certain land he had pur-
chased, and the executor requested another creditor to delay a debt
due him “until the land was paid for,” which he agreed to do. The
court held that this was for a definite time of indulgence:

« Not, to be sure,” says the court, “for a particular length of time named in
the request, but for the time that might elapse until he could accomplish a
certain event named and stipulated in the request. There is nothing vague or
indefinite in the period here fixed, for, if the land were paid for, the statute

would run from that period in the same way that it would if a particular day
of a specified year had been named.”

By this decision it was first adjudged that the definite time to be
deducted may be measured by the occurrence of some event agreed
upon as the basis of such measurement. In McWhirter v. Jackson,
10 Humph. 209, there was this indorsement on the claims: “The
within account is accepted, and will be paid when means safficient
come to my hands.” The circuit court charged the jury that this
was sufficient under the statutes; but on writ of error the supreme
court affirmed the judgment solely on the ground that by the promise
the administrator had made himself personally liable, having admitted
that he had collected money enough to pay the judgment; the court
holding that the case was not governed by the act of 1789. -In the
case of Bank v. Leath, 11 Humph. 515, the request made by the exec-
utors was that the creditor should not sue “until they could procure
a statement of the account between the testator and the bank;” and
this was held to be a stated event and sufficient. In McKizzack v.
Smith, 1 Sneed, 470, the administrator requested delay, and promised
to pay “as soon as money enough should be collected ;” and at another
time, “as soon as Joseph Miller could collect some money.” The
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court said the case of Trott v. West, supra, had gone very far in con-
struing the act of 1789 to mean that the request for delay should
contain a stipulation for special delay, for a definite time of indul-
gence, and held that the request in the case was as definite as that
in Puckett v. James, supra, and therefore good.

It is to be observed that the doubt here thrown upon the former
construction of the act of 1789 has been since set at rest by the Code,
which changes the old statute by inserting the words “for a definite
time,” so that now there can be no doubt on that point. This
distinction between the act of 1789 and section 2280 of the Code is
noticed in Bird'song v. Birdsong, 2 Head, 603, where the rule is stated
to be “that the delay agreed upon at the request of the administrator
to avoid the bar, must be for a definite time, * * * or to an
event which may occur, and thereby render the period certain.” A
payment of part and a promise to pay the balance was held to be no
request at all.

The first reported case after the Code is Chestnuit v. McBride, 1
Heisk. 389. The administrafor, when requested by the ereditor to
have his claim settled, said, “Hold on! your claims are good;” and
the court, in holding this to be insufficient, said: “It does not show a
special request to delay, for a definite time of indulgence, or for any
special period that can, by reasonable intendment, be reduced to cer-
tainty.” In Cook v. Cook, 10 Heisk. 464, the court, without deciding
the point, intimates plainly that a request “to be patient until I get
shut of a big law suit in which I am engaged, and I will go ahead and
pay off all claims,” was not sufficiently definite. It was held that the
creditor must make demand within two years after the time agreed
on for delay expires, which was not done in that case. In Galloway
v. Murray, 1 Tenn. Leg. Rep. 216, there seems to have been in words
no special request for delay, and the question was whether one would
be implied from the facts. The defendant, in a conversation with the
plaintiff on the subject of a settlement, told him “that he wanted to
settle the whole matter at once, bat did not request any delay.” The
“clear import,” says the court, “of defendant’s language was that he
would settle as soon as Mrs. Partee came up from Mississippi.
No express request for delay was made further than these words im-
port.” There was no question about the definiteness of the time in
this case,—that was sufficiently fixed, under all the cases; the only
question being whether there was a special request for delay, and it was
held there was. The latest case reported is Langham v. Baker, 2
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Tenn. Leg. Rep. 141. The words of the request do not appear in the
report, but the court says:

“Yet it has not been held that a general request for delay from time to
time, or an assurance that the debt is good, will save the operation of the
statute of two years. Such were the requests in this case; and when the

statute is complete it is a devastavit in the executor or administrator to pay
such barred debt for which he will be held liable.”

These are all the cases on this particular subject of the definite-
ness of the time, but there are others illustrating the rigidity with
which the courts adhere to these statutes to protect dead men's es-
tates. Although the common statute does not run against a dis-
tributee, the administrator being an express trustee, yet, if the ad-
ministrator die, this statute of two years attaches in favor of his
representatives; the administrator is himself bound by it, as to his
own debt, and must pay himself within the two years by settling
with the clerk and having his debt allowed; and the state is itself
barred by if, even for taxes, which is not so as to the other statutes of
limitation. Galloway v. Murray, supra; Brown v. Porter, 7 Humph.
373; Hamner v. Hamner, 8 Head, 398; Byrn v. Fleming, Id. 658;
State v. Crutcher, 2 Swan, 514. The Massachusetts cases under a
similar statute, referred to in T'rott v. West, supra, are to the same
effect. Dawes v. Shed, 15 Mass. 6 ; Waltham Bank v. Wright, 8 Allen,
121; Jenney v. Wilcoz, 9 Allen, 246 ; Bradford v. Forbes, 1d. 365 ; Wells
v. Child, 12 Allen, 333.

Having gone over these cases with the utmost care, I am of the
opinion that the paper offered in evidence here does not show that
any definite time was agreed upon for the duration of the delay, and
that it'is impossible to say from it, by reference to any event, how long
the delay should continue. He gives as his reason for asking delay
the fact that he had not yet collected assets to pay the debts of the
testator. If any implication can possibly be based on the language
of this paper, it is that the collection of sufficient assets to pay all
the debts of the testator is the event which is to fix the duration of
the time of indulgence. This may never happen, and according to
the position taken by the defendants has not yet happened, now
quite eleven years from the date of this paper. It was apparent to
these defendants—on their theory of this case, that the executor had
nothing to do with the real estate—then, as now, that this event would
never happen. The fatal defect of this paper, in this regard, is too
obvious to require further consideration.

It was suggested that the proof shows that there were then pending
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suits on the notes which came into the hands of the executor, and
that it was the end. of these suits to which the parties obviously
looked as the duration of the delay. This paper does not say so; the
parties have reduced their contracts for delay to writing, and we can-
not look beyond it, nor imply anything in its favor, not necessarily
implied from the language of it. In Galloway v. Murray, supra, the
learned judge, in delivering the opinion, says:

“It is manifest from the decisions that there has been a departure from
the strict letter of the statute in order to administer it in its spirit, and to
meet the right and justice of the cases as they may arise. The statute was
never intended as a snare.by which to entrap the unwary and credulous cred-
itor, and when such a case is presented, if clearly within the equity of the
statute, no refined and technical construction should be allowed to defeat the
right. After the administrator has negotiated for delay and obtained it, with
or without a special verbal request, and the effect of it has been to paralyze the
vigilance of the creditor, and the administrator seeks advantage of his own
wrong, certainly the statute must be held to protect the creditor and save the
bar. In such case we hold the spirit of the law is answered.”

This doctrine is urged in the argument here, but it does not apply.
Such a case is not presented by this record. This creditor can make
no pretence of having been paralyzed by this transaction or by this
executor. This paper is in the handwriting of Joel L. Pulliam. He
is proved to have been an eminent and able lawyer, familiar with
the administration of estates, and capable of taking care of himself;
and the executor was his brother, acting under his guidance and in
his interest,.

We come now to the determination of the rights of the plaintiff
under the will, as against the executor, in relation to the notes the
testator received of her at their marriage, and other property be-
queathed to her. Of course the plaintiff must take all the property
subject to the rights of creditors, it being impossible for the testator
to give his property to his wife, exempt from liability to them, what-
ever power he had to direct the order in which the property should
be liable. Wills of both real and personal property, in the United
States, are made subject to the rights of creditors; and to the extent
that it is necessary to appropriate the property to the satisfaction of
their demands the intended bounty is defeated. 2 Cooley’s Black.
Com. 378, note 10. This is a matter to be determined upon the
taking of the account, and the executor is liable only so far as assets
have come or should have come into his hands sufficient to pay these
bequests to the wife after the payment of all debts, for the payment
of which he shall be allowed in the settlement.
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It is conceded that two of the notes collected by the executor—that
of Locke & Abbott for $1,735.49, and that of John L. Parham for
$7,702.66—were received by the testator from the plaintiff (or her
mother for her) at his marriage, and that they are the notes men-
tioned in the will; while, on the other hand, it is conceded by the
plaintiff that the S. R. Carney note for $5,335.83 was not 8o received.
But the point is made that the Locke & Abbott note having been
renewed by the testator in his own name, instead of that of the
plaintiff or her mother, as it originally stood, it is taken out of the
category and does not pass by the bequest. I think the testator
intended it should, and that the intention is plain; otherwise, there
being only two, he would not have used the plural. Taking it in his
own name was a reduction to possession, and would defeat the wife’s
survivorship; but it nowhere appears that he intended the bequests to
be limited to such notes as would have survived to her. His lan-
guage is: “I further will to her all of the notes I received of her at
our marriage, of which I have collected but a small amount.” This
is plain and unambiguous. :

The master, in taking the account, will therefore allow her these two
and other notes which she may show came to the testator by his
marriage with the plaintiff and were collected by the executor. If
the judgment against H. 8. and Darling Allen for $250, mentioned
in the settlement, was on a note coming by the marriage, it will also
be allowed. The Carney note will not be allowed, as she proves no
claim to it. The specific articles of personal property will be allowed
to her, unless it is shown either that they did not come into the
hands of the executor, were necessarily absorbed in the payment of
debts, or that she has received them. He will be credited with all
she received. .

As to the $10,000 of money admitted to be in her possession at the
time of the testator’s death, the will gives it to her in the plainest terms.
It may have been assets for ereditors on failure of all other resources,
but it was not her duty to surrender it to the executor. No credit-
orsg are here asking to have it applied to their debts, and the execu-
tor, as to the creditors, has settled his accounts and been discharged;
nor does it appear that there are any creditors unpaid not barred by
the statute of limitations.

The next question to be determined is that relating to the real
estate. It appears that the testator had a quantity of land in
Arkansas and some in Tennessee. It is not denied, and cannot be,
that this will charges the debts of the testator upon all the other
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property, real and personal, in exoneration of the legacies given to
the plaintiff; and the defendants concede that as to any property
remaining after the payment of the debts owed by the testator at
his death, the plaintiff can be subrogated to the rights of creditors
who have been paid with her money, and may now subject such other
property to the payment of her legacies. Alexander v. Muiller, 7
Heisk. 65. And they say this is all the equity she has under this
will. She claims it was the duty. of the executor to execute this will
by selling the lands to raise a fund to pay the debts, and, not having
done so, he has committed a fraudulent breach of trust, and is now
liable to her absolutely for the value of her legacies, and she asks for
a personal decree against him to satisfy her claim, and this without
reference to the value of the lands. The executor insists that the will
Aoes not give him any power to sell the real estate in Tennessee or
Arkansas, either expressly or impliedly, and that he had only the
ordinary remedy of an executor to sell lands where the estate is in-
solvent or the personal assets insufficient under our aet of 1827.
Tenn. Code, 2267, 2326, 2362. In Alexander v. Miller, 7 Heisk. 65,
77, the supreme court of Tennessee holds that where there is no power
or authority conferred by the will to sell real estate the executor can
sell no portion of it, nor apply it to the payment of debts; and, while
the general rule is that the personal estate is primarily liable to the
payment of debts, if it is exonerated by the express terms of the will,
or by implication, a different rule applies. The policy of the law is
to give effect to all the provisions of the will—those in favor of leg-
atees as well as those in favor of devisees; and where the real estate
is charged with neither debts nor legacies by the will, but descends to
the heir at law, a court of equity will marshal the assets in favor of
specific legacies of personalty and substitute the legatee in place of
the creditor. But it is plain from this case that where the will, by
express terms or impliedly, confers power on the executor to sell the
lands for the exoneration of the legatees, it is not necessary to resort
to this equity of subrogation, for in such case the executor may do,
under the powers of the will, what otherwise could only be done by a
resort to this equity of subrogation. In Dunn v. Keeling, 2 Dev. L.
983, it was held that the words “after all my just debts are dis-
charged,” attached to a devise of real estate, do not confer a power
on the executor to sell. But this will goes further than that, and
does not depend for the implication of a power to sell upon such
barren words as those above quoted. The words here are: “Every-
thing T have named and given to my wife she is to have and do as
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she pleases with; none of my children is to put any claim to the
same, nor any other person. I further will and say, the next item,
after carrying out all I have named above, is that my executors shall
pay all of my just debts out of the remainder of my estate, and then
make Alfred and Rachel equal,” etc. Then, after appointing his
three sons executors, without security, he says he wishes “that all of
my business shall be settled without being recorded or going into the
court-house.” Taking the whole will together, it can scarcely be
doubted that it was the intention of the testator to confer ample
powers upon his executors to carry out this will, by selling the real
estate, if necessary, to pay his debts, in exoneration of the particular
legacies to his wife. That he had his lands in mind is plain, for he
had given his wife choice of one section of the Arkansas lands; and
after the above-quoted direction to pay his debts out of the remain-
der of his estate, he directs how the Isbell plantation shall go to
Alfred, and be accounted for by him. The word “estate,” unqual-
ified or restricted, is always construed to embrace every description
of property, real, personal, and mixed. Gourley v. Thompson, 2
Sneed, 386, 393; Brown v. Crawford, 9 Humph. 164; Archer v. De-
neale, 1 Pet. 585; Lewis v. Darling, 16 How. 1. It was held in Will.
tams v. Otey, 8 Humph. 563, that where property was conveyed by
deed in trust to pay debts there was a necessary implication of power
to sell in the trustee; and the authorities are explicit that where a
will gives the power to sell land, if necessary or advisable, during the
course of administration, it belongs by implication to the executor.
Chandler v. Rider, 102 Mass. 269; Peter v. Beverly, 10 Pet. 532;
Bank v. Beverly, 1 How. 184 ; Feuwick v. Chapman, 9 Pet. 461; Tay-
lor v. Benham, 5 How. 233; Robertson v. ‘Gaines, 2 Humph. 366;
Lockart v. Northington, 1 Sneed, 317; Porter v. Greer, 1 Cold. 568;
Queener v. Trew, 6 Heisk, 59, 61; Green v. Davidson, 4 Bax. 488.
The case of Queener v. Trew, supra, states the rule to be that not only
will the executor be designated by implication as the donee to exe.
cute an express power of sale, but the power of sale itself will be
implied from the nature and character of the requirements of the
will, where it is manifest that the purposes of the testator cannot be
carried out without a sale; and such is undoubtedly the law. It is
argued for the plaintiff that under the laws of Arkansas the executor
could have sold the lands there without probating the will, or by pro-
bating it simply without taking out letters, and that under this will
he might have maintained ejectment. It was decided in Peckv. Hen-
derson, 7 Yerg. 18, that a mere power to sell for the payment of debts
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did not break the descent to the heirs, nor confer such title on the
executor as would enable him to maintain ejectment. But if the
executor assumed the burden of executing this will in Arkansas by
his qualification in Tennessee, he was, by all the authorities, bound
to do whatever was necessary under the laws of Arkansas to effectu-
ate his power of sale, and convert the lands into money for the pay-
ment of debts. It is not pretended that he has done anything as
respects the land, and he concedes that whatever was imposed upon
him in this regard has been wholly neglected. What, then, was the
legal effect of his qualification as executor in Tennessee alone ?

This was the domicile of the testator, and the administration in
chief was here; all other administrations were ancillary to this. The
administrator or executor at the domicile may always lawfully receive
and give acquittances for assets in another state. Wilkins v. Ellett,
9 Wall. 740 ; Trecothick v. Austin, 4 Mason, 16, 32; Swatzel v. Arnold,
1 Woolw. 384, 389. In the last case it is said by Mr. Justice Miller
that the impediment to the exercise of full powers, even by an admin-
istrator, in a jurisdiction foreign to that of granting his letters, is
essentially technical and formal, and should not be strained beyond
its necessary application. The supreme court of Tennessee says in
Young v. O’Neal, 3 Sneed, 55, that “as an executor or administrator
has no authority to sue for or collect the assets of which the deceased
may have died possessed in a foreign country, the law does not
impose on him the duty of doing so. He has no title to or authority
over the assets in another state; neither is he responsible therefor.”
And it was held that a voluntary payment to a foreign administrator
was not good. But in Wilkins v. Ellett, supra, the supreme court of
the United States repudiates that doctrine, and holds that “the origi-
nal administrator, with letters taken out at the place of the domicile,
is invested with the title to all the personal property of the deceased
for the purpose of converting the effects of the estate, paying the
debts, and making distribution of the residue, according to the law of
the place or directions of the will, as the case may be. * * * The
difficulty does not lie in any defect of title to the possession, but in
the limitation or qualification of the general principles, in respect to
personal property, founded upon the policy of the foreign country, to
protect home creditors.” Now, it is just as competent for a testator
to convert his lands into personalty by will, and invest his executor
with the duty of so administering it, as it is for the law to confer upon
an administrator the title to personalty in a foreign jurisdiction.
Lands charged with the payment of debts are always considered per-
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sonalty. Craig v. Leslie, 3 Wheat. 563; Cropley v. Cooper, 19 Wall.
174; Peter v. Beverly, 10 Pet. 532. Bat, treating it as real property,
where a will devises either a power or an estate in lands, the devisee,
whether he take as executor or otherwise, takes title under the will
and not by virtue of letters testamentary. These are only the evi-
dence that he is executor, and do not add to his title or estate. There-
fore, the principle of Wilkins v. Ellett, supra, will apply to lands in a
foreign jurisdietion, when the will devises them, just as well as to
personalty, provided, always, that the will is in conformity to the law
of the place where the land lies. And this doctrine, that because
executors cannot sue for or recover assets in a foreign jurisdiction
the law imposes no duty on them, and they cannot be called to
account for such assets, has always been limited to suits about mat-
ters pertaining to their official character, and is generally invoked
only to protect other persons and their rights, such as suits on their
bonds, creditors, purchasers, and the like, and never to protect them
‘against a breach of trust; and they may and often do occupy two
relations: that of executors, in the sense that they are the representa-
tives of the deceased, and that of trustees for the parties entitled to
the funds coming into their hands, or to the property with which
they have been vested for the purposes of the trust. And in their
capacity of trustees they are often held liable in a couart of equity
both for assets received and breaches of truss, in relation to assets in
a foreign jurisdiction and to matters not coming within the scope of
their Liability as executors. For example, they are liable as executors
only for legal assets, nor can their sureties be liable beyond that; but
a court of equity will, nevertheless, hold them to account for equita-
ble assets and all breaches of trust whatever. Their liability as
executors is frequently limited or enlarged by statutes regulating the
administration of estates; but such statutes do not necessarily affect
the equity powers of the federal courts. Hence, in determining a
question like this, we do not consider state statutes, nor state de-
cisions, further than they furnish rules of property to be enforced, or
rules of evidence to guide in the ascertainment of facts. The probate
of a will and the appointment of an executor being exclusively within
the jurisdiction of the state courts, we are concluded by his letters as
evidence of his official character, and the judgment of the probate
court, whether the instrument be a will or not; but the will being
proven, and the executor appointed, the proper construction of the
rights, duties, and powers of the execufor, under the will, are not
authoritatively controlled by either state statutes or state decisions.
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So that, if the construction placed by the learned counsel for defend-
ants on these statutes and decisions warrants the position that, by
accepting the execution of the will only in Tennessee, the execator
had no authority to sue for or collect the assets in a foreign country,
and no duty imposed upon him to do so, it does not follow that the
same rule will prevail here. But I do not think the decisions in
Tennessee, properly considered, maintain the position. Swancy v.
Scott, 9 Humph. 326, determined that the residence of a debtor is the
situs of the debt, and the administrator of that situs was the proper
party to collect it, notwithstanding the evidence of the debt was a
judgment in another state. It did not appear that there was any
administration in the domicile of the judgment plaintiff, Kentucky;
and it was not decided what would have been the rights of such
domiciliary administrator except that he could not have sued in
Tennessee without taking out letters here. This was so, because
Tennessee had not authorized a foreign administrator to sue in her
courts, and by statute had authorized and required a local adminis-
‘tration in such cases. But it does not follow because an executor
may not sue in a foreign jurisdiction, without taking out letters testa-
mentary, he has no duty imposed upon him to take out letters or do
whatever the local law requires, to give effect to the title he has
acquired by the will. His designation in the will as the choice of the
testator for that trust imposed upon this executor the duty of taking
out letters in Tennessee, and it was this designation that gave him
the right to take out letters. -And the same designation evidently
imposes the same duty as to property situated in Arkansas, not
because Le has taken out letters in Tennessee, but because he has
assumed the trust of execution. The qualification in Tennessee is
the manifestation of his acceptance of the trust imposed upon him to
execute this will, unless he can accept part and decline part; select
such duties as are agreeable to him, like those of collecting the notes
given to the widow, and paying the proceeds to his brother, as a
creditor, and refuse such as are disagreeable to him, like those of
subjecting the assets first to the payment of debts.

It is manifest that the testator did not contemplate such a disas-
trous separation of these trusts, and that the will does not readily
accommodate itself to such an arrangement. It is almost absolutely
essential to the rights of this plaintiff that the same person should
have the execution of the will everywhere; and no just man, when
he came to consider whether he should accept this trust, would for a
moment-have hesitated to decline, if he supposed at the time that by
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abdicating his powers over the Arkansas land the result would be to
defeat the intention of the testator to have it applied first to the pay;
ment of his debts in exoneration of this legacy. The solicitude of
the testator that this should be done by his executors, named in the
will, is so apparent that no one who intended to execute the will
rather than control the assets should have failed to see that to ac-
complish that intention would be the first duty of an executor, and
that a failure to accept the whole trust would almost necessarily
defeat that purpose of the testator. A trustee cannot separate the
trusts—accept part and decline part: the acceptance of any part is
the acceptance of the whole. Perry, Trusts, § 264 et seq. Where an
executor is also trustee of the real estate, he cannot desert the situa-
tion of trustee and accept that of executor. By acting as executor
he is liable in both characters; the taking of probate is an accept-
ance of the whole trust. Ward v. Butler, 2 Molloy, 533; Mucklow v.
Fuller, 1 Jacob, 198, 201; Worth v. McAdam, 1 Dev. & Bat. L. 199,
209. The Tennessee cases cited in argument (Snodgrass v. Snod-
grass, 1 Bax. 163 ; Gilchrist v. Cannon, 1 Cold. 587; Keaton v. Camp-
bell, 2 Humph. 2924; Martin v. Peck, 2 Yerg. 297; Peck v. Henderson,
7 Yerg. 18; Peck v. Peck, 9 Yerg. 300; Alsup v. Allsup, 10 Yerg.
284; and Hughlett v. Hughlett, 5 Humph. 452,) do not support the
position that one named in the will as executor can choose to qualify
in Tennessee, and decline to qualify elsewhere, and thereby separate
the trusts. They go to the extent of holding that, if this executor
had given bonds, his surety would not be liable for any of his breaches
of trust as to the Arkansas assets, and that the probate court would
have no jurisdiction to charge him in the settlement of his accounts
as executor with them, nor the law courts to charge him as for a
devastavit concerning them; but not that a court of equity may not
compel a full and complete execution of all the trusts of the will; and
that a court of equity will enforce such an execution of the trusts
finds abundant support in these cases, when taken in connection with
other adjudications: Andrews v. Andrews, T Heisk. 234; Williams v.
Bradley, 1d. 55; Milly v. Harrison, 7 Cold. 191; Hubbard v. Epps,
1 Tenn. Leg. Rep. 320; Drane v. Bayliss, 1 Humph. 187; Deaderick
v. Cantrell, 10 Yerg. 263; Lafferty v. Turley, 3 Sneed, 157. See,
also, Schultze v. Pulver, 3 Wend. 363, and Re Butler, 38 N. Y. 397,
which hold that the executor must go into another state and qualify,
when necessary to execute the trusts of the will. By sections 2221
and 4069 of the Tennessee Code the executor takes an oath that he
will perform the will of the testator.
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But, whatever the rule in a Tennessee court of equity, there can be
no doubt in the federal courts that the will is the executor’s law, and
#ts trusts are all binding on him. Lewis v. McFarland, 9 Cranch,
151; Potter v. Gardner,12 Wheat. 498 ;" Boyce v. Grundy, 9 Pet. 275 ;
Fenwick v. Chapman, 1d. 461; Peter v. Beverly, 10 Pet. 532; Bank
of U.S.v. Beverly, 1 How. 134; Taylor v. Benham, 5 How. 233;
Lewis v. Darling, 16 How. 1; Vaughn v. Northrop, 15 Pet. 1. The
argument is made that the creditors, not being bound by the order of
appropriation of assets made in the will, could have subjected these
notes to their debts, and that this executor has only done what by law
he could have been compelled to do, and therefore has wronged no
one. It may be doubted on the foregoing authoritieswhether the
creditors could do this to the injury of the plaintiff, and there are
many expressions by the supreme court of the United States in these
cases that would justify the holding that even creditors can be con-
trolled in their rights to the personalty by forcing them to exonerate -
the one fund to which this plaintiff must look for her satisfaction.
But creditors took no steps to obstruct the intention of the testator.
They did not set up any claim of this kind, and did not force the
executor to disobey the will. His duty was to execute it according
to its terms. He need not pay the legacy until he knows it will not
be needed to pay debts; but he has no authority to change the order
of appropriation mentioned in the will. The creditors could take care
of themselves.

In Gaines v. New Orleans, 6 Wall. 642, 713, the purchasers of the
testator’s land sought to protect their title by showing that creditors
were entitled to it under the administration laws, but the court says
“they cannot substitute themselves for the creditors of the estate and
use them as a means to get protection.” The same principle applies
here. This executor cannot protect himself against a breach of trust
by showing that creditors had remedies against the trust which they
did not set up. The law imposed on him an impartial administra-
tion of his trust.

I am therefore of the opinion that the defendant J. J. Pulliam is
liable to the plaintiff for a failure to sell the lands in Arkansas under
the powers granted to him by the will for that purpose, in order that
he might exonerate her legacy by applying the lands first to the pay-
ment of the debts. :

The extent of his liability will be-now considered. By this will the.
lands were converted into personalty for the payment of debts, and
are to be regarded, for all the purposes of this case, as money at the,
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time of the testator’s death. Equity regards that as done which is
required to be done. Cropley v. Cooper, 19 Wall. 167, 174; Craig v.
Leslie, 3 Wheat. 563 ; Given v. Hilton, 95 U. S. 591. In Taylor v.
Benham, 5 How. 233, the case was somewhat like this: A South Car-
olina executor was charged by bill in Alabama for money received
by the sale of lands in Kentucky, and the court would have charged
him for theland in Kentucky not sold but for the fact that the legatees.
had intermeddled with him by appointing other agents to sell, and
for other circumstances. The rule is there laid down that a trustee
1s not liable for more than he actually receives, except “in cases of
very supine negligence or wilful default.” If this executor had sold
these lands at the time he should have done, he wouid have realized
their value; and he will be treated here and charged in the account
just as if he had done his duty. Hill, Trustees, 522, 523, and cases
cited. The plaintiff cannot ask more than his proper diligence would
have produced. There should be no penalty affixed to him like
charging him absolately with plaintiff’s legacy. He is not bound to
her unless all the assets he could have realized were sufficient to pay
the lawful debts and herlegacy. The master will be therefore directed
to charge the executor with the value of these Arkansas lands, and he
will find the highest value at any time from six months after the date
of his qualification (which time the law allowed him to ascertain the
condition of the estate: Tenn. Code, § 2274) to the end of the two
years he was allowed to settle the estate. Code of Tenn. § 2295.
He certainly should have sold the lands within this period to have
been diligent, and the highest value is all that should be charged
against him.

But the plaintiff had specifically devised to her one section of the
Arkansas lands, she making her own selection out of all the landsin
that state. This selection she has never made, and it is argued that
the executor is not chargeable, because, until she does select, he cannot
sell. This might do if the executor had shown that his efforts to
execute the will had been imnpeded by her failure to select. But he
repudiated all obligations on himself in relation to these lands, and
cannot complain that she made no selection, and his liability cannot
be excused on this ground ; but he is not liable for the section devised
to her. It is to be presumed that if the executor had proceeded to
discharge his trust she would have selected the most valuable section
of all the lands, and equity will treat this as having been already
done. The master will therefore ascertain the value by seetions, and
deduct from the whole value that of the best section, and charge the
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executor only with the residue. And the plaintiff may now select one
section, the title to be secured to her by conveyance from the defend-
ants according to the practice of the court. Boyce v. Grundy, supra;
Lewis v. Darling, supra; Hickey v. Stewart, 3 How. 750; Watts v. Wad-
dle, 6 Pet. 389; S. C.1 McLean, 200; Watkins v. Holman, 16 Pet. 26.

By this will the testator bequeathed to Alfred B. Pulliam his Isbell

plantation, valued at $6,000, to be taken into account as part of

" his estate received from the testator. It is claimed by the plaintiff
that this land is also charged under the will with the debts of the
estate in exoneration of her legacy. This is undoubtedly true, and in
that respect it occupies no other attitude than does the Arkansas land,
and its value must be charged against the executor in the same way.
The fact that it is specifically devised does not relieve it from the
burden put upon it by the testator in favor of the plaintiff. By such
devise an equity is no doubt created that .this land shall not be
touched for debts until all the other property has been exhausted.
Darden v. Hatcher,1 Cold. 518. Nor does the statute of limitations pro-
tect the land. He held it under the will and is bound by its trusts. It
may be that, as between him and the executor, the statutes of limita-
tion would protect the land against the exercise of the power of sale
for debts, but the equities between these devisees is not of that char-
acter which is barred by the statute of limitations. As against the
executor the plaintiff has a right to an account, charging him with
the value of the land just as if he had sold it to the best advantage
in the execution of his trust.

But it appears by a paper offered as proof that on the twenty-
second day of June, 1863, subsequent to the date of the will, the tes-
tator by deed of gift, in consideration of love and affection, conveyed
an undivided half of the Isbell plantation to Alfred B. Pulliam, to
whom the will devises the whole. Alfred B. Pulliam says in his
answer that he went into possession soon after his father died, and
has been in possession ever since. It is manifest, then, that he did
not go into possession under the deed, at least until after his father’s
death. He also says in his answer that he acquired by deed of “gift
from his father one-half of said land, the deed being made in 1863,
and being of record. This answer was filed in July, 1877. It does
not exhibit the deed, nor is it proved or produced otherwise than by
its production by his counsel at the hearing. It is said in the answer
that it was registered as required by law. It appears by the cerfifi-
cates upon it that on the twentieth of July, 1872, the day after the
final settlement of the executor was filed in the county court, and
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when it was apparent that his land might be needed to answer the
trusts of the will, this deed of gift was proved by Joel L. Pulliam,
one of the subscribing witnesses to it, who states that he signed the
name of the other witness, and saw him make his mark, the said other
witness being then dead, and on this proof the deed is registered.
This proving of the deed took place nearly seven years after the death
of the testator, and there is no explanation found in the answers or
in the proof of any of these cireumstances; and the possession of this
paper from the time of its execution till now is not shown to have been
in Alfred B. Pulliam, except by the production of it by his counsel at
the argument of this case. Its delivery is proved in no other way than
by the statement of Joel I.. Pulliam, one of the subseribing witnesses,
before the clerk authorized to take proof of deeds, that the testator
acknowledged the instrument, in his presence, to be his act and deed,
for the purposes therein contained. This would be sufficient, ordi-
narily ; but it seems to me, under the circumstances of this case, nearly
seven years after the death of the grantor, these parties should have
shown something in explanation of the long delay in proving this
instrument for registration, if it had been duly delivered and relied
on as a muniment of title, particularly where it is admitted that pos-
session of the land did not accompany the deed. The registration of
1t does not prove it, for it has not been proven and registered accord-
ing to law. Joel L. Pulliam, the subseribing witness, was not com-
petent to prove the signature of the other witness, (in this case
written by himself and signed with a mark.) The Code of Tennessee,
§ 2055, enacts that “if all the subscribing witnesses be dead, * * *
except one, he may prove the execution of the instrument before the
clerk or deputy clerk of the county court, the handwriting of the
other person being proved by some other person ;” and the act of 1869,
¢. 122, § 1, (Code, 2055a,) requires that the proof of the handwriting
of the deceased subscribing witnesses shall be by two persons ac-
quainted with his handwriting. It is, therefore, plain that this deed
is not admissible in evidence and must be excluded. This view of
the case renders it unnecessary to inquire as to the effect of a deed of
gift granting the land after the date of a will devising it; or whether
the devisee, if he takes part under the will, must be held to take the
whole under it.

It further appears, in reference to this Isbell plantation, that the
testatorand Joel L. Pulliam originally purchased it jointly, each own-
ing an undivided half. The deed to them is dated June 30, 1856,
and conveys the land absolutely for $4,400, acknowledged to be paid.
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On the eleventh day of March, 1858, Joel L. Pulliam, by deed, con-
veyed absolutely to his father an undivided one-half of the land for
the consideration of $2,200 to him “in hand paid, and balance to
be paid.” A paper called an obligation, also dated March 11, 1858,
signed by John N. Pulliam, is also introduced in evidence, by which
it appears that the two purchasers from Isbell executed in payment of
the purchase money their four bonds for $1,100 each, payable re-
spectively December 25, 1857, 1858, 1859, and 1860; that J. N. Pul-
liam had paid the first of these bonds, and by this instrument obli-
gates himself to pay the others; and, in consideration of his having
paid the first bond and binding himself to pay the others, the deed
by Joel L. Pulliam to his father was made. This paper is not regis-
tered; neither it nor the deed reserves any lien on the land to secure
the performance of this obligation; neither does the deed from Isbell
to them reserve any lien. It is claimed in the answers and said in
the depositions that the testator did not fully pay for the land, and
that at the time he died the encumbrance for the unpaid purchase
money was greater than the value of the land. This fact is sought to
be established by inferences as to the value of the land drawn from
the consideration mentioned in the deeds; for the parties have not
seen fit to prove its value, nor the exact amount of the unpaid pur-
chase money. It is said in argument (though the facts are not
proved in the record) that the alleged lien for the purchase money was
foreclosed,—how, does not appear,—and that the land was purchased
by Joel L. Pulliam, and by him conveyed to Alfred’s children.

The theory of the defendants is that Alfred B. Pulliam took one
undivided half of the land under the deed of gift, discharged of all lia-
bility for the purchase money due; that he took the other half under
the will subject to an encumbrance for the whole of the purchase
money, and because there would be nothing left after paying the
encumbrance, the executor had no duty to perform, and is not to be
charged with anything on account of this land. But it does not
legally appear here that Alfred had any deed of gift; and, if it had
taken effect, it is questionable whether he could claim that half dis-
charged of its liability for the purchase money as against his co- .
devisees. It was the executor’s duty to sell this land for the payment
of debts. If the debt for the purchase money was a valid and subsist-
ing one, not barred by the statute of limitations, he could have paid
it, and it was his duty to pay it, and he would be entitled to credit in
his accounts for the amount paid. If the deht became barred by the
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two years and six months’ statute, the bar enured to the benefit of
the devisees and legatees under this will; and if not paid or sued for
within the time it was forever barred in law or equity by the express
language of the statute. If Joel L.or Alfred B. Pulliam has paid off
this encumbrance it is not shown by this record. They could not by
such payment create against the plaintiff any debt or obligation to
refund them the money, or indeed any equity, except the right to be
subrogated to whatever claim the original creditor had against the
estate, nor could they, as against the executor, enlarge the rights of
the original creditor.

1f the creditor within the two years and six months had filed a bill
to enforce his lien, and it were in fact a valid and subsisting lien for
a debt due by the testator, and by the proceedings the executor was
divested of his title in the land, or the devisees became divested of
their title, so that the executor could not execute his power of sale,
then he would be discharged from any further liability as to theland,
unless it could be shown that by neglecting to sell and pay off the
encumbrance the plaintiff had been sacrificed. But he sets up no such
defence, his theory being that as executor he had nothing to do with
theland. But he should have defended against any encumbrance, if
invalid, and defeated it ; if valid, he should have paid it, if his accounts
show that he had assets for the purpose or could have raised a fund
by the sale of property. '

I cannot say from this record whether Isbell had a debt against
the testator. Nome is proven, nor are the bonds produced, nor is
there any proof that they were a lien on the land or valid. It does -
appear by the recitals in the obligation of March 11, 1858, that J. J.
Pulliam was a surety on the purchase-money notes; if this be so, it
is possible there was not even an equitable vendor’s lien. I think,
in taking an account like this, the defendant may before the master
prove any fact which will excuse him from liability, and he may
therefore make such proof as he may be able on this subject of the
encumbrance and the master will report the facts. He will, however,
charge the executor with the full value of the whole land, as already
 directed in the matter of the lands in Arkansas, and report the facts
as to this alleged debt to Isbell, and the alleged encumbrance, and the
present condition of the title and ownership of the Isbell plantation.

The question of the post-nuptial contract of October 20, 1860, aris-
ing on the original bill, does not seem to me to be a practical one.
The condition of this estate does not indicate the possibility of any
residuum after paying the legacies to which the plaintiff is entitled
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under the will. The most that is or can be claimed by the plaintiff
under this contract is the power to dipose by will of $10,000 of the
testator’s estate. If that is to be secured, possibly the only way
would be, as claimed by the plaintiff, to set apart the amount at
.interest, pay the interest to the residuary legatees, and grant leave to-
the plaintiff’s appointee after her death to apply for the fund. I shall
reserve all the questions arising about this contract till the coming in
of the master’s report; and if it shall then appear that there will be
any fund in the hand of the executor this can be determined.

The defendants file a cross-bill, in which they allege that during the
late war their father was possessed of some $20,000 or $30,000 of
gold coin, which he buried for safety near the residence of the plain-
tiff’s mother, in an adjoining county to Fayette county, where their
father and these defendants lived, butin the state of Mississippi; that
this money has been fraudulently appropriated by the plaintiff; and
that she should be held to account for it to them in this suit.

If we admit as competent all the proof offered on this subject, it
falls far short of even tending to show that the plaintiff possessed
herself of any of her husband’s buried treasure, if such he had at his
death. It is plain that much of the proof, if not all of it, by which it
is sought to charge her with this gold, is wholly inadmissible. It
consists entirely of declarations of her husband that he had gold
buried of which she knew, most of them made when she was not
present; and if she were present and heard such declarations, she
would not be bound by them, and her knowledge of its hiding place
would not prove that she appropriated it. It is incredible that
twenty-five or thirty thousand dollars of gold should be buried, not
far from the residence of these defendants, by their father, and they
not make any further effort to recover or trace it than they are
shown by this record to have made, if they believed it was there at
the time of his death. The proof of any admissions by her of a
‘knowledge of this gold is unsatisfactory, and it is not shown that she
ever admitted that she got it. Her husband’s statements that he
had such gold, and had buried it where his wife and her brother
could find if, will neither prove as against her that there was such
hidden treasure within her power, nor that, taking advantage of her
knowledge, she took it into her possession. 1 Greenl. Ev. § 183,
note 2; Smith v. Scudder, 11 S. & R. 325; Birdseye v. Flint, 3 Barb.
500; 1 Greenl. Ev. §§ 197, 197a, 199, 200. The duress of the rela-
tion of husband and wife will often secure acquiescence in the false
statements of each other. She accounts for the money shown to
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have been lent to Trotter without any necessary imputation that she
got it from the alleged hidden resources.

Nor can Joel L. Pulliam be charged with the possession of any of
this treasure by the declarations of his father that he had placed
some of the paper money injured by its burial in his hands to be
redeemed at the treasury. The rights of the parties must depend
upon their respective interests in the property shown to have had an
existence at the time of the testator’s death, and not upon any spec-
ulations as to what became of large quantities of gold which he
boasted of having buried during the war, and which each of these
parties affect to believe the other has obtained and appropriated.
The cross-bill will be dismissed when a final decree is entered.

The question of interest is reserved. The master will calculate it
a8 he may think lawful on the facts before him, and report his action
and the reasons for it. On the coming in of the report, and its con-
firmation, the plaintiff will be entitled to a personal decree against
the executor for whatever amount may be found in her favor on
account of the legacies given her by the will, less so much of said
legacies as were necessarily paid in the discharge of lawful debts.
This disposes of her equity against the executor. Her equnities
against the other legatees and devisees are simple. She is entitled
to be subrogated to the rights of creditors, so far as her legacies have
gone to pay their debts, but no further. It is not her legacy which
is charged upon the residuum of the estate, but the debts, and she is
entitled to charge the lands or other property only so far as debts
have been paid with her money. To that extent (and the master
will report how this is) her claim will be a lien on the lands, to be
satisfied first out of those devised to the residuary legatees, and last
out of the Isbell plantation. I do not see that she has any equity
against Joel L. Pulliam’s estate for the money paid him, which was
wrongfully paid, because barred by the statute of limitations. She
must look to the executor for that, and has no claim to recover it
back from the creditor. If the debts were fraudulent, as charged in
the bill, she would have that right, but they are not. There being no
regular master in chancery in this court, J. B. Clough, Esq., one of
the commissioners of the court, will be appointed special master to
take the account.
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Purrian ». Purniam, Ex'r, and others.
(Oircuit Court, W.-D. Tennessee. February 12, 1881.)

1. PRACTICE—REHEARING—INTERLOCUTORY DECREE. )

A petition for rehearing is not necessary where there has been only an inter-
locutory decree ordering an account ; nor is it irregular to consider at the hear-
ing, on exceptions to the master’s report, all questions determined in the former
decree. :

2. SAME—BILL BY LEGATEE FOR AN ACCOUNTING.

A specific legatee, filing a bill for a general account of the administration, is
not confined to the particular errors alleged in the bill, as she might be if she
‘were surcharging and falsifying a stated account.

3. EXECUTOR — LIABLE For Loss BY DEPRECIATION IN PRICE FROM DELAY OF
SALE—EXTENT oF LIABILITY. .

An executor who delays for 14 and 20 months to sell cotton of the estate, for
1o other reason than a belief that it will advance in price, will be held for all
losses by depreciation in price, aithough he may have dealt with his own cot-
ton in the same way. He thereby becomes liable absolutely for the value of
the cotton at the time he should have sold it, and will not be credited with a
loss incurred by the failure of his factor, although the factor at the time was of
good credit.

4. SAME—LIABLE FOR INTEREST ON SPECIFIC LEGACIES.

Specific legacies bear interest from the death of the testator. Therefore,
where certain notes belonging to a wife before her marriage were bequeathed
specifically to her by the husband’s will, and certain other property was also
given to her specifically, she is entitled to interest although the property was
used by the executor for the payment of debts which would have been lawful
if there had been a deficiency of other assets.

5. SAME—PRINCIPLES OF EQUITY GOVERNING THE LIABILITY OF ExEcuToRr For
INTEREST. ’

Upon an examination of the cases, the principles upon which a court of
equity will charge an executor with interest on balances found against him are
stated to be: (1) Where he keeps in his hands moneys which it is his duty to
invest or pay to the persons entitled, he will be chargeable with interest when
he makes interest, or is presumed to have done so, because he has used the
fund for himself, or mingled it with his own funds, or kept it idle during an
unnccessary delay in settling his accounts. (2) He will not be chargeable with
interest on the theory of a guasi criminal penalty for a breach of trust. (3)
The presumption that he has made interest does not arise where no funds, as
a fact, come into his hands, or were immediately paid out in good faith for a
purpose erroneously supposed to be lawful. (4) What is to be deemed an un-
necessary retention of funds is a question of fact, depending upon the circum-
stances of each case; but the court will not act on mere inferences, and the
balancesretained must be to a considerable or substantial amount compared with
the whole estate. FHeld, therefore, where the executor was charged by the mas-
ter with losses on sales of cotton incurred by his negligent delay in selling it,
and for money paid to a creditor after the claim was barred by the special stat-
ute of limitations in favor of decedent’s estates, that he was not, on the facts of
the case, chargeable with interest on these sums. Held, also, that he was not
chargeable wich interest on a small balance of $500 used by him in paying his
own debts, the estate amounting to as much as $30,000, and it appearing that
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he had waived all compensation. Held, alss, that interest will not be charged
from the filing of the bill, but only from confirmation of master’s report, unless
the executor was liable for it in the first instance.

6. EXECUTOR DE FACTO—EXTENT OF LIABILITY—AS AGENT AND ATTORNEY.

A person named as executor in the will, who refuses to qualify and renounces
the trust, but who becomes the de facto executor and assumes the whole
management of the estate, will be liable, as executor, for assets actually received
by him, but not for losses incurred by his negligence for which the lawful
executor is liable: and this, although he received the assets as the agent and
attorney of the lawful executor in cases where he has not delivered them over
to him. He is liable also as agent and atiorney.

7. SaME—AN Express TRUSTEE oF AN ImpLIED TRUST—CANNOT HOLD ADVERSELY
WwiTHOUT NOTICE.

The common statute of limitation of six years is not a defence to a bill in
equity seeking an account and satisfaction by a legatee against such person.’
He is, in that case, an express trustee, the trust being implied from the con-
tract of agency, and not against the contract upon theevidence. This distinc-
tion explained. Nor can such a trustee denude himself of his trust and hold
adversely, without notice to the cestui que trust.

8. ESTATES 0F DECEASED—APPROPRIATION OF ASSETS—CREDITOR Hovping DEBT
BARRED BY STATUTE, AN ExPrEss TRUSTEE.

A creditor of the testator, holding a debt barred by the special statute of lim-
itations in favor of decedent’s estates, cannot receive or appropriate assets to
the payment of his debt so barred, without becoming liable to the executor and
legatee in equity for the money so wrongfully paid to himself, and he must
refund it, with interest ; nor is he protected by the common statute of limita-
tions from the time of the appropriation, being an express trustee, under the
circumstances above stated, until the cestui que trust has been notified.

9. SAME—A STATE STATUTE LpaTiNg TIME FOR PRESENTATION OF CLAIMS A

RuLE oF ProrerTy As To TRUsTS, AND IS BINDING ON FEDERAL COURTS
SitriNg IN EQUITY.
- A statute of Tennessee, which provides that unless a creditor shall, within
two or three years, as the case may be, present his claim to the executor or
bring suit thereon, it shall be forever barred and the executor liable to account
for any payment made, is not only a statute of limitations, but a rule of prop-
erty relating to trusts, which the legislature of the state alone can make,
and as such it is binding on the federal courts sitting in equity.

10. WiLL—REAL EsTATE—LEGACY CHARGE ON LAND.

1f & will exonerates a specific legacy by charging the debts upon all the estate,
real and personal, the land is not liable to the specific legatee unless, on a
deficiency of personal assets, the specific legacy has gone to pay debts.

11. WiL—HusBAND AND WIFE—PosT-NUPTIAL BoND—SATISFACTION.

A specific legacy, given to a wife by a will, is a satisfaction of a post-nuptial
bond for like amount, unless the intention clearly appear to the contrary.

12. BrLL FOR ACCOUNT AND SATISFACTION OF LEGACY—FORMAL PARTIES—JURIS-
DICTION.

Where a citizen of another state, being a specific legatee, filed a bill against
the executor and residuary legatees for an account and satisfaction of her leg-
acy, keld, that the court had no jurisdiction to decree an account and relief in
favor of residuary legatees, citizens of the same state with the executor, who
had filed no cross-bill, and were only defendants for the purpose of ascertain-
ing the rights of the plaintiff.
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In Equity. )

See the former opinion delivered in this cause, ante, 23, for the
facts.

Wright, Folkes & Wright, for complainant.

Calvin F. Vance, H. C. Moorman, Harris & Turley, and C. C. Harris,
for defendants.

Harnmoxp, D. J.  This cause comes again before me on exceptions
to the report of the special master, John B. Clough, Esq., and on a peti-
tion for rehearing as to the question of the money paid to Joel L.
Pulliam after the bar of the statute in favor of dead men’s estates.

I find it unnecessary to determine whether a petition for rehearing
can be heard at thisstage of the cause. The former decree was only
interlocutory, for an account, and on final hearing all questions are
open. Fourniquet v. Perkins, 16 How. §2.

LOSSES ON COTTON.

The executor excepts to the master’s charge of $6,730.35, losses on
cotton belonging to the estate. I cannot do better than to appro-
priate, as the opinion of the court, the report of the master on this
subject, it is so thorough and to my mind so conclusive an exposition
of the facts as shown by the proof and the law as I find it after a
careful examination of the authorities.

Nor do I think the fact that there are no specified allegations in the
bill in regard to this cotton alters the case. It is not like a bill to
surcharge and falsify a stated account, or to reopen a settlement.
It is for an account of this administration de novo, and the plaintiff
is in no sense bound by the settlement in the county court of which
she had no notice, either actual or constructive. As a mere ques-
tion of evidence, the settlement in the county court is prima facie
taken in favor of the executor, but it is not binding on the plaintiff,
as it might have been, perhaps, if she had been present or notified.
Besides, the proof shows that this executor himself did not know the
facts about this cotton, and how could the plaintiff? They were dis-
closed only by the searching investigation necessary in taking this
account before the master. I am satisfied this is not a case for the
application of the raule so much relied on, that we must be confined
to the bill and issues made by it in taking the accounts. In Badger
v. Badger, 2 Cliff. 137, it is distinctly stated that “he had given pub-
lic notice to all persons interested,” and Lupton v. Janney, 13 Pet.
381, was placed by the court “wholly upon the ground of lapse of
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time,” and the meaning of this is apparent when compared with the
report in 5 Cranch, 474. The supreme court says, in Perkins v. Hart,
11 Wheat. 237, that, even at law, a settled account is only prima
Jacie evidence of its correctness, and concludes nothing as to items
not stated init. Hager v. Thompson, 1 Black, 80-93; Piatt v. Vattier,
9 Pet. 405; Stevens v. Page, T How. 819; Chappedelaine v. Deche-
nauz, 4 Cranch, 306; Lidderdale v. Robinson, 2 Brock. 159; Pratt
v. Northam, 5 Mason, 95.

These cases show that when acquiescence, lapse of time, and the
statute of limitations are relied on, and it is shown that a settle-
ment has been made of which the parties had notice, and it is sought
to be reopened by bill charging fraud, mistake, or the like, the court
requires strict pleading, alleging the fraud and omissions, and explain-
ing why they were not set up at the time of the hearing. But these
rules cannot apply to a case like this, where no final settlement has
been had, except one that is ex parte, the effect of which is prescribed
by statute and well understood not to preclude an accounting de novo
in a court of equity, if any errors have been shown, even in the state
courts. It is said that the rule which binds a party to an account to
which he does not except, presupposes proper notice. Carr v. Lowe,
7 Heisk. 84; Jameson v. Shelby, 2 Humph. 198, 200, which was not a
bill for a general account, but only to correct one item; State v. Hyde,
4 Bax. 464.

The master says, in reference to this cotton:

“After a very careful examination of all the proof, I find and report that
John N, Pulliam, in the year 1864, raised a crop of cotton on his home place,
in Fayette county, and in the year 1865 he raised a crop of cotton on the Isbell
place, in said county. Of this 1864 crop a portion had been hauled to Mem-
phis and disposed of before the death of John N. Pulliam, and the balance was
stored in two cabins on the Isbell place. On November 16, 1865, this cotton,
amounting to 22 bales, was shipped by the executor at La Grange, Tennessee,
by rail to George W. Trotter, a2 merchant at Memphis, Tennessee, and was
received by him on the eighteenth day of the same month, and stored in the
cotton-shed of Rambaut & Lamb, where it remained until Trotter’s failure,
when the executor took charge of it and placed if in the hands of Owen Mc-
Nutt & Co., on May 7, 1867. Said firm, on June 24, 1867, sold nine bales of
this cotton at 24 cents a pound, netting $906.83; on June 28th following they
sold 12 bales at 21 cents a pound, netting $992.98; and on July 17th following
the remaining bale at 17 cents a pound, netting $67.97—making in all the sum
of $1,967.78, the amount with which the executor charges himself.

«TI also find and report that the amount of cotton raised on the Isbell place
in 1865, and belonging to the estate, was 38 bales. None of this cotton was
ginned or sold at the time of John N. Pulliam’s death; but it was all picked,
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taken to the home place, some one and three-fourths miles distant, ginned,
and hauled back to the Isbell place, and stored before the executor’s sale,
January 19, 1866, there being no gin on the Isbell place. On March 9, 1867,
this cotton was sold by Trotter at 20 cents a pound, netting $2,573.56, the
return of sale being dated May 1, 1867. Said George W. Trotter failed about
this time, and these 38 bales of cotton became a total loss to the estate, as
reported by the executor, except the first dividend of $86.04.

«It is claimed by the complainant that the executor should have sold this
cotton promptly; that he had no right to hold any of it for a period of from
15 to 18 months on a falling murket; and that he is, therefore, answerable for
the entire loss. The executor, on the other hand, claims that he acted in
good faith, and that, therefore, he is not to be made answerable for these
losses.

«1 find and report that from the qualification of the executor, December 6,
1865, there was an almost constant decrease in the price of cotton down to
the time when this cotton was actually sold. I further find that the executor
and his attorney, Joel I.. Pulliam, treated their own cotton, some 80 to 90
bales, in the same manner as the executor treated the cotton of the estate,
recovering from Trotler their own at the same time that the said 22 bales
belonging to the estate were recovered from him. The executor, in his settle-
ment with the county court, claims that the 38 bales of cotton, so sold as
above stated by Trotter, were shipped and appropriated by him without in-
structions, and no proof has been adduced to contradict this.

“The Code of Tennessee, § 2243, provides that the executor shall sell
the personalty at public sale, pointing out the mode. But in Johnson v. Kay,
8 Humph. 142, it was held that he might sell ¢ at private sale or otherwise, and
in doing so, generally speaking, he will incur no liability beyond accounting
for their value; and in Hunter v. Bryant, 12 Wheat. 32, the supreme court of
the United States decided that an ‘executor, who takes charge of the affairs of
a man in trade, must necessarily, in the winding up of his affairs, be allowed
.a reasonable discretion.’ Smith v. Smith, 4 Johns. Ch. 282; Bradshaw V.
Cruise, 4 Heisk. 260; Thompson v. Brown, 4 Johns, Ch. 619. In his life-time
John N. Pulliam sold his cotton through said Trotter, as his cotton merchant,
and Memphis was then a market for Fayette county cotton.

«Assuming there was no male fides in the executor holding this cotton,
and that it was held in the best of faith for an anticipated rise, just as he held
his own, still I do not think he had a right, as executor, to hold it for such a
purpose, though the anticipated advance would have been solely for the benefit
of the estate. In King v. Talbot, 40 N. Y. (Hand,) 76, it is said by the
supreme court of New York ¢that the just and true rule is that the trustee is
bound to employ such diligence and prudence in the care and management as,
in general, prudent men of discretion and intelligence in such matters employ
in their own like affairs.’ This necessarily excludes all speculation, all invest-
ments for an uncertain and doubtful rise in the market, and, of course, every-
thing that does not take into view the nature and object of the trust. Hemp-
Rill v. Lewis, 7 Bush, 214 ; Phillips v. Phillips, 2 Frem.12; Taylor v. Tabrum,
7 Sim. 12; Braser v. Clark, 5 Pick. 96; 6 Mod. 181; 1 Bouv. Dict. ¢ Devastavit,
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4, 5; Thompson v. Brown, 4 Johns. Ch. 629-630; 4 Kent, Com. 551, and note
b, et seq.

“The 22 bales of the 1864 crop of cotton were shipped to Memphis, Novem-
ber 16, 1865, and the crop of 1865, being 38 bales, was ginned and baled
ready for market before the sale of the personal property, January 19, 1866,
and I think, and so report, that all this cotton should have been sold
promptly, at or about that time, under all the circumstances surrounding this.
case, and that the conduct of the executor in holding it as he did, for so long
a time and on a declining market, and with so large an indebtedness against
the estate drawing interest, was not such an exercise of diligence and pru-
dence, in trust matters, as would excuse him from the loss thereby resulting.
From the deposition of Thomas H. Allen I find that the price of such cotton
as this, during the months of January and February, 1866, was 38 cents a
pound. Iad the executor promptly sold the 60 bales of cotton he would have
realized for it $6,730.35 more than hedid; his delay causing a loss to the estate
of that amount.”

I do not find anything in the cases cited by the learned counset
for the defendants to militate against these conclusions of the master.
It is, undoubtedly, often said that the measure of prudence for a
trustee 1s that degree used by an ordinarily prudent man in the con-
duct of his own affairs. But non constat, because a trustee, by the
same conduct, loses his own property, that it was a prudent exercise
of his trust. Hill, one of the defendants in this case, says he sold
his cotton in Somerville, near where all these parties lived, and the-
estate cotton was kept, for 50 cents per pound, and Allen’s testimony
is conclusive that it was worth all the master has charged the executor.
And yet, keeping it for a higher price for so long a time, the executor
sold it for 17 and 20 cents a pound. It does not seem to me, under-
the facts disclosed, a prudent thing for a man to have kept his own.
cotton for 15 or 20 months on a falling market, upon any theory that
ultimately it would advance. The close of the war threw an aceu-
mulated quantity upon the market, and opened an opportunity for
unobstructed production, and it was mere speculation to suppose that
the emancipation of the slaves would so decrease production as.
to enhance the price. A man may take such risks with his own, but.
if he embark the property of others in such a doubtful and dangerous
sea of speculation, he must answer for the consequences. The proof
shows they held their own cotton, but they lost none of it by Trotter’s
failure, and how this happened is unexplained.

As to the executor, it is plain that he turned the management over
to his brother, Joel L. Pulliam, who, while renouncing the trust im-
posed by the father’s will, became de facto the executor, thereby
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evading responsibility otherwise attaching to him. But the executor
is none the less liable for his acts. I cannot resist the impression
made by the whole case that this de facto executor conducted the affairs
with peculiar selfishness, and in utter disregard of the rights of the
plaintiff, and that the responsible executor allowed this to be done.
Joel L. Pulliam is dead, and many things are unexplained which
probably he could explain; but the burden is on the defendants to
show that they did all that could have been done to save this estate
from loss. The liability of the executor does not grow out of any im-
prudent selection of Trotter as the factor: on this ground, probably,
he would not on the proof be liable; but out of the long delay in sell-
ing the cotton, whereby the executor became absolutely liable for its
value without reference to his subsequent conduct in its sale.

Under our statutes of administration two years and a half, and at
most three years, are allowed an executor or administrator to finally
wind up an estate. Of course many contingencies may protract this
term, but it indicates that 15 or 20 months cannot be safely allowed
to pass without selling a commodity like. cotton, so readily command-
ing the highest cash prices, and at the same time so fluctuating in
value that it has become the chief article of speculative gambling in
market values. It would subject estates to irretrievable ruin to allow
this element of speculation to enter into their management. I do
not hold that executors are to be liable for every delay nor every loss
by any delay, but only that unreasonable delay, prompted by no other
motive than speculation for a higher price, cannot be.indulged, and
that 15 or 20 months’ delay on a constantly-declining market is
unreasonable. : :

The statutes requiring a public gale are only directory, and
although in some states it is thought necessary to especially author-
ize sales of such commodities by factors, I am of impression that
without such statutes an executor may sell in that mode without
incurring any risk of loss by depreciation, or by failure of the factor
or purchaser, if he acts with ordinary circumspection and prudence,
and within a reasonable time. Neither is the test of this prudence
to be found in any factitious differences of price which might have
been obtained by selling in one mode or at one time, rather than
in another; for, in all affairs of men, such matters must depend on
gound discretion. But there are limits to the conduct of executors
and trustees, and within these limits they must be kept, and in this
case the defendants acted beyond all reason in holding the cotton.

1 shall not undertake to distinguish cases, but only cite those I
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have examined, including all cited in argument, and am content to
rest my judgment on the principles enunciated in those most favora-
ble to the executor. Lockhart v, Horn, 1 Woods, 628; S. C. 17 Wall.
570 ; McKenzie v. Anderson, 2 Woods, 859 ; Ex parte Jones, 4 Cranch,
185; Green v. Hanberry, 2 Brock. 403; Ventress v. Smith, 10 Pet.
161; Head v. Starke, Chase, Dec. 312; Johnson v. Kay, 8 Humph.
142; Bradshaw v. Cruise, 4 Heisk. 260, 263; McCaled v. Perry, 5
Hayw. 88; Mickel v, Brown, 4 Bax. 468; Rockhold v. Blevins, 6 Bax.
117; Deberry v. Ivey, 2 Jones, Eq. 370; Tyrrell v. Morris, 1 Dev. &
Bat. Eq. 559; Wynns v. Alexander, 2 Dev. & Bat. Eq. 58; Cannon v.
Jenkins, 1 Dev. Eq. 426; Williams v. Maitland, 1 Tred. Eq.92; Whit-
ley v. Alexander, 73 N. C. 444 ; Bryan v. Milligan, 2 Hill, Ch. 361;
Mikell v. Mikell, 2 Rich. Eq. 220; Teague v. Deady, 1 McCord, 456;
Lamb v. Lamb, Speers, Eq. 289; Webb v. Bellinger, 2 Dess. Eq. 482;
Hext v. Porcher, 1 Strob. Eq. 170; Bogys v. Adger, 4 Rich. Eq. 412;
Clary v. Sanders, 43 Ala. 287 5 Harris v. Parker, 41 Ala. 604 ;s McRae
V. McRae, 3 Bradf. 200, 206; Schultz v. Pulver, 3 Paige, 182; Re
Butler, 38 N. Y. 397, 400; Thompson v. Brown, 4 Johns. Ch. 619;
Pierson v. Thompson, 1 Edw. Ch. 212; Litchfield v. White, 7 N. Y.
438; Hasbrouck +v. Hasbrouck, 27 N. Y. 182; Mead +v. Byington, 10
Vt. 116, 121; Munteith v. BRahn, 14 Wis. 227; Nef's Appeal, 57 Pa.
91; Sanford v. Thorp, 45 Conn. 241.

INTEREST ON THE LEGACIES.

Schedule C of the report shows the property specifically bequeathed
to the plaintiff, including the notes and interest on them collected of
the debtors, to have been $12,430.82. The interest on this from the
death of the testator to the filing of the master’s report, at 6 per cent.,
is $8,051.06, making the amount due the plaintiff, principal and inter-
est, $20,481.38. That specific legacies bear interest from the date
of testator'’s death is settled. Roper, Legacies, (2d Am. Ed.) 1250 ;
2 Williams, Ex’rs, (4th Am. Ed.) 1221; Sullivan v. Winthrop, 1 Sumn.
1; Darden v. Orgain, 5 Cold. 211; German v. German, T Cold. 180 3
Mills v. Mills, 3 Head. 706; Jones v. Ward, 10 Yerg. 161; Harrison
v. Henderson, 7 Heisk. 315, 348,

INTEREST AGAINST THE EXECUTOR.

The master has not in fact in the account charged the executor
with interest on any item found against him, but the report and the
proof show that, deducting the value of the lands, the executor is
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charged with a balance in his hands, or that should have been in his
hands on the theory of the report, amounting to $16,538.45. If in-
terest were charged on this sum from the date of the executor’s setle-
ment in the county court to the date of the master’s report at 6 per
cent., the usual rate in this state, it would be $7,905.37, making
altogether, without the lands, $24,443.82,—sufficient to pay the plain-
tiff and leave a surplus for the residuary legatees of $3,962.44; and
if interest were charged only from the filing of the bill to the date
of the master’s report, it would be $3,969.23, making altogether,
without the lands, $20,507.68,—sufficient to pay the plaintiff and
leave a balance of $26.30. .

Analyzing this principal sum of $16,538.45 charged against the
executor it will be found pattly made up of the $9,246.02 paid to his
brother, Joel L. Pulliam, or, as the proof shows, collected on the
notes given in the will to the plaintiff by Joel L. Pulliam himself in
his capacity of attorney for the executor, and by him retained, with
the consent of the executor, and applied to the payment of his claims
against the testator before that time barred by the statute of limita- .
tions in favor of dead men’s estates. It never actually came into the
hands of the executor. He was not a trustee for investment; he never
used it as his own, or mingled it with his own funds, or made any infer-
est or profit with it in trade or otherwise; neither did he keep it idle,
nor refuse to account for it. He carried it into his accounts, and by
his vouchers showed what had become of it when he settled with the
county court. He paid it on a debt already determined in this case to
have been valid, except that it was barred as presented too late under
the statute; but he and the creditor had sought to save this bar by
pursuing a statutory mode of saving it, which failed because they did
not strictly follow the statute. The payment must, therefore, be
held to have been made in good faith and under a mistaken view of his
liability to make it.

Another part of the principal sum is the $6,730.35, losses on cotton.
It never came into his hands at all, and it is apparent he has never used
it or kept it idle or mingled it with his own funds. Briefly, it may
be stated that these losess consist of increased value charged against
the executor because of delay in selling the cotton, and failure to col-
lect for sales made by Trotter, the commission merchant, who became
bankrupt. It cannot be said that there was any concealment about
this cotton. The settlement with the county court does not deal with
the subject with that fullness and candor that should have been used
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on the facts as they are now disclosed, but it does show that the
executor claimed that the loss incurred by Trotter’s misappropria-
tion should fall on the estate, and not on him. There is enough
indicated to give plaintiff, and others interested, notice, so that they
could have had that question passed upon by the court, if she had not
chosen to resort to some other court for that purpose. The loss by
Trotter’s misappropriation would probably not have been charged to
the executor, as he was a merchant of good standing, if the executor
had acted promptly in selling the cotton. The master proceeds upon
the theory that there was ample time to have sold and realized before
Trotter's failure, and it is because of this delay, and not because of
any negligence in selecting Trotter as the factor, that the executor is
charged. And it is to this delay that the cause of the loss must be
attributed in determining the liability of the executor for interest ; for,
while on the facts he may be chargeable with the principal sum, it
does not follow that he should also be charged with interest.

The balance of said principal sum, amounting to $562.08, did come
into the executor's hands as a matter of fact. He used $500.69 in
settlement of a debt of his own with Trotter, and collected the re-
mainder, $62.08, in two small dividends from Trotter’s bankrupt
estate since the settlement in the county court. On these facts is
the executor liable for any, and if any, what interest ?

The court said in Granberry v. Granberry, 1 Wash. 246, 249, that
“there is no general rule which obliges an executor to pay interest.
We find from the cases upon this subject that it has been determined
both ways, and upon principle it will appear that no general rule can
be found; each case must depend upon its own particular circum-
stances. In some cases the executor ought, and in others he ought
not, to answer interest.” There is the greatest difficulty in extract-
ing any principle from the cases upon which the courts may uni-
formly act. It seems to be very much a matter of discretion with the
court in each case to be governed by the peculiar circumstances of
that case. Litton v. Litton, 1 P. Wms. 543; Tew v. Winterton, 1 Ves.
452; Morris v. Dillingham, 2 Ves. Sr. 170; Jones v. Ward, 10 Yerg.
161. This is adverted to in almost all the cases, and necessarily so
diversifying them that unless there be nearly an identity of facts
there can scarcely be said to be a precedent for any case. Much de-
pends upon the temperament of the judge, and his estimate of the
merit or demerit of the special circumstances relied on to excuse the
executor, and the particular conduct complained of by the parties. It
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is useless to undertake to reconcile cases, and the most that can be
done is to examine them for some indication of a common element of
decision by which this discretion may be regulated.

An unknown but none the less accurate writer in the Solicitor’s .
Journal has recently given the English cases a critical examination
in a very useful article on the subject; and, so far as relates to the
points involved in this case, upon an independent investigation I am
satisfied with the general correctness of his statements. 11 Cent.
Law J. 285, 306, 324, 342. He says:.

“The principle on which the court proceeds in such cases has been the sub-
Jject of considerable controversy,‘ although, however, it has long been settled
that a trustee or executor who unnecessarily keepsin his hands moneys which
it is his duty to invest or pay to the persons entitled, will be charged with
interest, Atty. Gen. v. Alford, 4 De G., M. & G- 843, 851 ; Stacpoole v. Stacpoole,
4 Dow. H. L. Cas. 209, 224; Blogg v. Johnson, L. R. 2 Ch. 225, 228. The idea
that was formerly entertained that the court, in the exercise of a quasi crim-
inal jurisdiction, would condemn trustees or executors to pay interest as a
penalty for a direct breach of trust, (Pearse v. Green,1 J. & W. 135, 140; Sali-
marsh v. Barrett, 29 Beav. 474,) has been disavowed, and the result of recent
decisions is to leave the practice of charging interest upon the ground that
the trustee or executor either has made or must be taken to have made inter-
est by his use of the trust moneys, constituting moneys in his hands, ¢ had and
received to the use’ of the cestui que trust. Atty. Gen. v. Alford, supra;
Mayor of Berwick v. Murray, 7 De G., M. & G. 497, 519; Burdick v. Garrick, L.
R. 5 Ch. 233; Vyse v. Foster, L. R. 8 Ch. 309, 333. The practical effect of the
latter view in restricting the liability of the trustee is to charge him with
interest or profits only when he might have made them, as is shown in the
lastly above-mentioned cases.” 11 Cent. Law J. 286.

Again:

“What is to be deemed an unnecessary retention of trust funds, so as to
subject a trustee or executor to payment of interest, is a question of fact to
be decided on the circumstances of each case.”

And he then deduces the rule as to executors, that if, without neces-
sity to meet growing claims against the estate, they keep the money
uninvested merely for the purpose of using it, the court will charge
them with interest. Holgate v. Haworth, 17 Beav. 259, 260; Forbes
v. Ross, 2 Cox, 115.

Again:

« Interest is only charged on funds which the executor or trustee has actu-
allyretained., If he has lost the trust fund through neglect in calling it in, the

court will not charge him with interest. Z'¢bbs v. Carpenter, 1 Madd. 290,
Lowson v. Copeland, 2 Bro. C. C. 156.”
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But see Re¢ Pilling, L. R. 8 Ch. 711, where a trustee was charged
with loss and interest on wine left with the debtor. And—

“If an executor, acting bona fide, pays money to the wrong person by mis-
take, the court, although requiring him to make it good, will not, it seems,
wmake him restore it with interest. Saltmarsh v. Barrett, 29 Beav. 474;
Bruere v. Pemberton, 12 Ves. 386.” 11 Cent. Law J. 287.

And—

“It requires clear and distinct evidence that there was a balance in their
hands before the courts will charge an execntor with interest on balances. It
will not act upon a mere probability in reference toit. Davenport v. Stafford,
14 Beav. 319, 833. Moreover, it appears that, in order to give a claim for
interest against executors, there must be a clear case of improper retention of
balances to a considerable ov substantial amount. Jones v. Morrall, 2 Sim.
(N. 8.) 252; Davenport v. Stafford, supra; Longmore v. Broon, 7 Ves. 124;
Meliand v. Qray, 2 Coll. 295.” 11 Cent. Law J. 306.

Other authorities support these positions. Ram, Assets, 512, (6
Law Library, 338;) Fonb. Eq. Book, 2, ¢. 7, § 6, note p; 2 Will-
1lams, Ex'rs, (4th Am. Ed.) 1567, and notes; Toll. Ex’rs, 480; 2
Daniell, Ch. Pr. (5th Am. Ed.) 1870, and notes; Bisph. Eq. §
142; 2 Lomax, Ex'rs, 556; Tew v. Winterton, 1 Ves. 451, Sum-
ner’s notes; Newton v. Bennet, 1 Bro. C. C. 359, (Perkins’ Ed. and
notes;) 2 Story, Eq. Pr. § 1277; 1 Perry, Trusts, §§ 468, 472;
Atty. Gen. v. Solly, 2 Sim. 518, (2 Eng Ch. Rep. Am. Ed. and notes;)
and they find abundant support in the general current of American
cases cited in Turney v. Williams, T Yerg. 171, in that case itself, and
many others; Hook v. Payne, 14 Wall. 252; Taylor v. Bentram, 5
How. 233, 275; Dexter v. Arnold, 8 Mason, 284, 290; S. C. 5 Mason,
303, 316; Union Bank v. Smith, 4 Cranch, 509; Gratton v. Appleton,
3 Story, 755; Norman v. Storer,-1 Blatchf. 593 ; McKenzie v. Ander-
son, 2 Woods, 357.

The Tennessee cases show that here, as elsewhere, while the gen-
eral rule is well understood to be that of the leading case of Twrney
v. Williams, 7 Yerg. 171, where it is said that interest is not charged
against executors as a matter of course, but only where they make
interest or profits as a fact, or are presumed to have done so,—as
witere the executor uses the money for himself, or keeps it idle dur-
ing an unnecessary delayin settling his accounts,—there has not been,
by any means, a uniform application of it; and this want of uniform-
ity has so involved the rule that it is quite impossible to reconcile
the cases. Perhaps,in the nature of the case, uniformity of applica-
tion is itself impossible. In that case the executor enjoyed the
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money for his own use, and by false accounts having exhibited the
estate as insolvent, he was charged with interest. In Jones v. Ward,
10 Yerg. 161, the executor paid improvident expenses of the legatee
* while at. college to save him from disgrace, and the court charged
him with interest. So.in T'orbett v. McReynolds, 4 Humph. 214, where
administrators neglected to sue for a slave, they were charged with
its value and interest. In Jameson v. Shelby, 2 Humph. 198, the exec-
utor, in good faith, converted bank stock, and he was charged with
interest on its value. In Deaderick v. Cantrell, 10 Yerg. 263, an exec-
utor charged with a trust to invest was made to pay simple interest
on yearly balances for a breach of that trust. In Lowy v. McGee,
3 Head, 269, an executor, also a trustee for investment, having failed
to collect a debt and employ it in the most useful manner for the
benefit of the cestui que trust, was charged with the lost debt and
- interest from the time of the loss. In the case of Governor v. McEwen,
5 Humph. 240, trustees, not executors, were charged with interest
because they neglected to invest as required by their trust. But in
Wood v. Cooper, 2 Heigk. 441, an agent, acting in good faith, was not
" charged with interest unless he actually received it. In Lawra Jane
v. Hagen, 10 Humph. 331, a testator emancipated a young slave and
provided that she should have $200 a year for her education. Her
mother removed her to Ohio, and, her freedom being denied, the
money was never paid. The court allowed her the principal sum,
but as “interest in such a case is not a matter of positive law, and
whether it shall be allowed or recovered must depend on the circum-
stances of each case,” it was refused, because for several years her
residence was unknown to the administrator, and no proper applica-
tion had been made until the bill was filed ; it was allowed, however,
from the filing of the bill. In Fulton v. Davidson, 3 Heisk. 614, 637,
the will appointed executors, but required no duty except that they
should pay debts, or at least they were not trustees for investment.
Fulton, one of the executors, received all the money, (and it was a.
wealthy estate,) and at the time he was killed in the confederate army
the balance on hand was unpaid and unaccounted for, and he was
held responsible for so much as had not been applied to the payment -
of debts. It does not appear what he did with the funds, but as the
controversy was largely made to hold a solvent joint executor liable,
- it is inferred that the funds were at least endangered by his inability
to pay them promptly after the war through his representatives,
although the circumstances satisfied the court that he acted with
v.10,n0.1—5 :
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fidelity and integrity. The court states the rule as to interest to be
that “he has the right to continue to hold the residue of the funds
for the purpose of paying other debts, and that he could not e
chargeable with interest unless it shoald be shown affirmatively that
he converted it to his own use, or that he made interest upon it, or
that he failed through negligence to apply it in payment of debts.”
He was not charged with interest. In Harrison v. Henderson, 7
Heisk. 315, the question of interest was not discussed, but the exeec-
utors, under circumstances showing fraud upon the legatees in the
collusive sale of a tract of land for less than its value, which one of
them who had resigned bought, and immediately resold for $1,000
profit, were charged with the price of the land, with interest, and the
$1,000 profit, I infer, without interest; they were also charged with
“all the assets received or that might have been received with proper
diligence,” but, I infer, without interest, except as to the land above
mentioned. In Morris v. Morris, 9 Heisk. 815, the war prevented
the administrator from collecting the assets, but he was charged after
the close of the war with all debts lost to the estate through the fault
of the administrator in not exercising a reasonable diligence in their
collection, but interest was refused. In German v. German, T Cold.
180, the executor had a balance of $353.80, out of a fund disbursed
amounting to over $3,000, and the court reversed the chancellor, who
charged him with interest, on the ground that he might retain it to
pay reasonable expenses of administration. In Williford v. Watson,
14 Heisk. 476, no question of interest arose, but the court refused to
charge the loss of the fund, by the breaking of a bank, on the admin-
istrator, although he retained it after the time for distribution
arrived, because the distributees had not tendered refunding bonds
under the Code.

Of these cases Jones v. Ward and Torbett v. McReynolds, and per-
haps others, are very strongly against the executor in this case, and
would probably justify us in charging him with interest on this whole
sum. But I think they are exceptional cases, outside the current of
authority in Tennessee and elsewhere, and they have not been, so far
as I can find, followed in their harsh application of the rule of inter-
est against executors. They are neither of them, strictly speaking,
precedents for this case; and, acting on the conceded principle that
each case is governed by its own circumstances, there are such
essential differences of fact that I am of opinion that even a court,
duthoritatively bound by them, would not apply them to a case like
this. There is one consideration of this subject which seems to me
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. controlling in all cases. While the court should gedulously guard
the beneficiaries against all wrongful conduct of the executor, and
not allow him to take any benefit beyond & reasonable compensation
fixed by the court, either directly or indirectly, he should not be so
harghly dealt with by imposing penalties of interest where none is
made, or could by any possible assumption of facts be presumed to
have been made, as to deter prudent and responsible men from tak-
ing these trusts.

All men are sometimes more or less negligent in their own as well
as other people’s affairs, and to visit these penalties upon them is
calculated to drive the administration of estates into the hands of
irresponsible men. I find this principle running through the cases,
and it does seem to me enough to hold this executor liable for the
principal sum lost by his negligence, without charging him with
interest which it is obvious he has not made, as a fact, nor could have
made under the circumstances.

On the small balance used in the payment of his debt to Trotter
and that collected since his settlement, he might be charged with
interest; but it is inconsiderable in amount, and as he has asked for

" -no compensation, and will receive none, I shall treat those sums as

"too small to notice in a case of this magnitude.

Whether he should be charged with interest-since the filing of the
bill is another question, and I find it as perplexing as the ‘onée just
considered. Generally, I do not find that the cases make any dis-
tinction between a liability for interest before and after bill filed.
-Indeed, it is said to be a general rule that where an executor is-not
chargeable with interest he will not be chargeable even with costs, on
the theory that the suit is necessary to liquidate his accounts and
ascertain his liability. Newton v. Bennett, 1 Bro. C. C. 359, (Perkins’
Ed. and notes;) .2 Williams, Ex’rs, (4th Am. Ed.) 1752; Seers v.
‘Hind, 1 Ves. 294. Interest, except by contract, is almost purely
statutory, and .even at law is not allowed except as a measure of
damages discretionary with the jury. As a general rule, a court of
equity does not allow interest on unliquidated demands; but when
the demand has been liquidated by the report of a master, or by a
.decree, it is usual to allow it from that time. Ryckman v. Parkins, 5
Paige, 543. In Mowry v. Whitney, 14 Wall. 620, 653, this princi-
ple is applied in a patent case and interest allowed, not from the
filing of the bill, but from the final decree, because the profits sued
for were really only damages for infringement of plaintiff’s rights, and
were unliqguidated. The court, however, carefully reserves the right
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of a court of equity to allow interest in a proper case. In Hunn v.
Norton, 1 Hopk. Ch. 392, it was ruled that interest should be allowed
from the date of the report. In Turner v. Burkinshaw, L. R. 2 Ch.
488, it was allowed from the date of the report, and the principles
are stated which change the rule in cases of fraud and concealment,
a8 in Hardwicke v. Vernon, 14 Ves. 504. In Blogg v. Johnson, L. R.
2 Ch. 225, it is said a mere omission to account does not invoke this
rule, and interest was charged only from the date of the report. In
Gallivan v. Evans, 1 Ball. & B. 191, an administrator pendente lite was
not charged with interest pending the suit, although he had the fund
in hand. In Dawson v. Massy, 1d. 230, it was laid down as the rule,
in cases where he was chargeable with interest, that it should com-
mence from the time when the executor could show no cause for
retaining a balance in his hands. In People v. New York, etc., 5 Cow.
331, and Sivett v. Hooper, 62 Me. 54, it is said that wherever a
debtor knows what he is to pay, and when he is to pay it, he shall be
charged with interest if he neglects to pay; and no demand is neces-
sary. ' And in Pope v. Barrett, 1 Mason, 117, the rule is stated that
interest is generally due from suits brought in cases where it is nec-
essary to make demand before putting the party in default for non-
payment. Williams v. Baxter, 3 McL. 471; Hunt v. Nevers, 15 Pick.
500; Rishton v. Grissell, L. R. 10 Eq. 893. In Gratton v. Appleton,
3 Story, 755, an agent was not charged with interest pending the
suit where he made none, and was entitled to the judgment of the
court whether he should pay. And soit wasin Wade v. Wade's Adm'r,
1 Wash. 475, where interest was waived on that account; and in Nor-
man v. Storer, 1 Blatchf. 593, the executor was charged only from
the date of the deposit. Stearns v. Brown, 1 Pick. 530, seems to hold
that an executor is liable for interest after proceedings commenced
only when he makes it. But in Flintham’s Appeal, 11 S. & R. 16, he
was charged from the time of filing his reports in the court below, where
he admitted a balance; while in Hoopes v. Brinton, 8 Watts, 73, it
was held he was liable only from date of confirmation, and should
not be chargeable pending exceptions to the report. In Laura Jane
v. Hagan, 10 Humph. 331; Sparhawk v. Buell, 9 Vt. 41, 81; Brinkley
v. Willis, 22 Ark. 1; Scrivener v. Scrivener, 1 H. & J. (Md.) 743,
(which I have not seen,) interest was allowed from the filing of the
bill. Pickering v. Stamford, 4 Bro. C. C. 160, note ¢; S. C. 2 Ves,,
581, 586.

The rule to be gathered from the cases, I think,is this: Where an
executor is, upon principle, liable for interest, he will be charged
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from the time he should have paid the money, from its receipt, or
from the date of conversion, according to circumstances; but will
sometimes be excused, where the other side is in fault, until demand
made or bill filed. If, however, he is, on principle, not chargeable
with interest, it will not be reckoned against him until, by a decree
confirming the report, his accounts have been settled and the amount
he is to pay ascertained.

I feel constrained, therefore, to hold, that, notwithstanding I be-
lieve from the facts of this case the executor here has deserted
his trust by turning it over to his brother, in whose sole interest he
seems to be acting even now by taking his part in this litigation, and
that they both have persistently determined to so conduct this ad-
ministration that the plaintiff should be defeated of her legacy,
actuated, no doubt, by a belief that she got more of their father's
money than she should have had, he is not, in strict law, liable to
- pay interest, for the reason that he has made no profit, and has funds
to pay her now only because he is to be charged with money saved
by the statute of limitations on the one hand and an increase over
actual results on the other. To charge him with more than the
principal sum would be inflicting a penalty rather on sentimental
grounds, than giving compensation for injury actually received. The
principal sum, for which the executor is liable, is $16,538.45, and for
this the plaintiff is clearly entitled to a personal decree against him.

LIABILITY OF JOEL L. PULLIAM.

- In the opinion given at the hearing I indicated that Joel L. Pul-

liam was not liable to the plaintiff for the $9,246.02 paid to him by
the execuator after the bar of the statute of limitations in favor of dead
men’s estates. The executor was not then, nor is he now, seeking any
recovery of this sum, and I do not consider whether he could recover it.
And this is one of the strongest features of this case, and shows how
entirely this executor has submiited himself to the domination of
his brother’s interest as against his own. Ordinarily, as soon as it
appeared that an executor was sought to be charged with a wrongful
payment to a supposed creditor, he would take steps to recover the
money back for the benefit of those to whom it belonged; but, so far
as it appears here, this executor has not done this, certainly neither
by cross-bill nor otherwise in this case, but on the contrary stands
jointly with his brother, and, by the same counsel, insists that he is
not liable for it, at least not to the plaintiff. Perhaps this may be
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explained by the suggestion made in the record that he is protected
by refunding bonds, or by stipulation or agreement to hold him harm-
less; but, if this be so, it only shows how willing he is to manage his
trust in the interest of his brother and against this plaintiff. It is
the exhibition of a partiality foreign to the duty of any trustee, no
matter how he may feel justified in it.

I have come to the conclusion that whether the executor chooses to
act or not, whether he is content to admit the non-liability of his
brother’s estate or not, the plaintiff can enforce whatever rights the
executor has against his brother, and be substituted to them. This
question, therefore, is to be considered not only with reference to the
rights of the plaintiff as against Joel L. Pulliam’s executors, but also
to those of the executor of J. N. Pulliam against them. “It is un-
doubtedly,” says Chief Justice Marshall, “the course of the court to
decree in the first instance against the party who is ultimately respon-
sible ; but this is only done where the parties are before the court at the
time of the decree, and their several liabilities are clearly ascertained.”
Garnet v. Macon, 2 Brock. 185, 225. This money paid to the brother
was in every sense the plaintiffi’s money. The notes on which it was
collected were hers before her marriage with the testator; the will
gave them to her specifically; and in order that her ownership and
enjoyment of the legacy should be complete, the will of the testator
charged the debts on all the other property, real and personal, in
exoneration of that legacy.

Joel L. Pulliam, while renouncing the appointment, became, in
fact, the real executor, and managed the whole business to that ex-
tent, as shown by the proof, that J. J. Pulliam was only nominally
the representative of the estate, and, the former being an experienced
and able lawyer, the nominal executor the more readily trusted every-
thing to him. These notes so specifically given to the plaintiff were
placed in his hands or came into his hands by reason of this relation,
and in his capacity as attorney he sued for and collected them.
Being a creditor of his father’s estate, he applied the money to the
payment of his debt after the statutes which protect dead men’s
estates had operated to forbid the payment. It seemed to me at the
hearing that the plaintiff’s only remedy was against the executor;
that there was no privity between her and Joel L. Pulliam; and that
in analogy to the ordinary statute of limitations money paid on a
barred debt could not be recovered. But here the creditor was not
simply a creditor receiving payment of his debt; he was more than
this, He had been named in the will as executor, and, while not such



PULLIAM ¥. PULLIAM. 71

in name, he was such de facto; he was an attorney, an agent; he was
a residuary legatee; he was a son, brother, and step-son; and the
facts in this case show that his was the executive mind and he the
controlling force in the management of this estate. Now, I do not
think he can divest himself of all these relations to the parties and
stand in the shoes of a mere creditor. His rights are the same, un-
doubtedly; but the money was in his hands, not as a creditor, but as
agent and attorney, and he cannot, without being a creditor in fact,
retain it. He must be held to account as agent and trustee, unless
he has shown thai his appropriation of the money was rightful and
lawful. His claim being barred, he could not excuse his liability to
account to this executor, or to the plaintiff whose money he had in
his hands as agent and attorney, by showing that he had applied it
to the payment of a barred debt. And in this view the defence set
up for him, of the statute of limitations, cannot avail him. He was,
prior to the settlement, holding the money in his capacity of agent
and attorney, in subordination to the rights of all the parties, and not
until the settlement did that relation change so that his possession
became adverse either to the executor or this plaintiff. The bill was,
therefore, filed in time to save any bar. Nor is this trustee character
in any sense implied, so that it would be brought under the operation
of the statute. He was the agent and attorney by contract, and the
fact that he was also a creditor made him none the less so.

Indeed, on the facts of this case, he might, I think, be held as
principal executor. A person named as execufor, who renounces,
will be liable, nevertheless, in equity as executor for such assets as
he actually receives. 2 Williams, Ex'rs, (4th Am. Ed.) 1555, 1556;
Lowry v. Fulton, 9 Sim. 116; S. C. 16 Eng. Ch. 116.

There are some qualifications to this rule, but on examination they.
will be found to be isolated transactions, or those where the renounc-
ing executor, having complied with his agency for the executor, is
pursued for the latter’s default, and not cases like this, where he has
appropriated the assets. Dove v. Everard, 1 Russ. & Mylne, 231..
And it was decided by the supreme court of the United States that
one dealing with an executor, knowing the ‘facts, who possesses him-
self of the assets, can be made to refund them in a court of equity,
and the assets may be followed for that purpose. Smith v. Ayer,
101 U. S. 820; 2 Williams, Ex’rs, (4th Am. Ed.) 8§00, 801; Tyrrell v.
Morris, 1 Dev. & Bat. Eq. 559, and note to 2d Ed. by Battle.

Now, whether one charged as executor, notwithstanding his renun-
ciation, is an express or implied trustee, in view of the statute of lim-
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itations, I think would depend on the circumstances of the case; and,
aside from the fact that he is named executor in the will, the circum-
stances might still charge him as the one or the other. The supreme
court of the state in Haynie v. Hall, 5 Humph. 289, says the statute
applies in all that class of trusts that become such by matter of evi-
dence as where a party takes possession in his own right, and is turned
into a trustee by implication of law; or, as the case of Wheeler v.
Piper, 3 Jones, Eq. 249, expresses it, where he is trustee “against
the agreement” of the parties. But in express or direct trusts created
by contract of the parties the statute of limitations does not operate.
In such cases the trustee takes possession and holds for another.
His possession is the possession of that other, and there can be no
adverse holding until the trustee denudes himself of his trust by
* assuming to hold for himself and notifies the cestui que trust of his
treachery. But, says the same learned court in Marr v. Chester, 1
Swan, 416, 418, “when a trust is implied from the contract of the
parties, the cestui que trust is as much protected from the operation
of the statute of limitations as if the trust had been declared by an
express undertaking;” and this furnishes a criterion by which nearly
all the cases can be reconciled. Graham v. Nelson, 5 Humph. 604 ;
Guthrie v. Qwen, 10 Yerg. 339; Smart v. Waterhouse, Id. 93; McDon-
ald v. McDonald, 8 Yerg. 145; Lafferty v. Turley, 8 Sneed, 157;
Moffatt v. Buchanan, 11 Humph. 369; Carr v. Lowe, 7 Heisk. 84, 98 ;
Loyd v. Currin, 3 Humph. 462; Harris v. Carney, 10 Humph. 349;
Robertson v. Auld, 6 Yerg. 406; Chaney v. Moore, 1 Cold. 48; Ang.
Lim. §§ 166, 168, 468. If there were nothing in this case except a
creditor receiving of the executor payment of his debt after the bar
had attached, I should unhesitatingly hold that the creditor would be
protected by the statute, because he would be turned into a trustee by
implication upon evidence against the agreement of the parties.

But where he is named as executor in the will, and, although
renouncing, takes upon himself the administration, so that as to
agsets actnally received he is liable under the doctrine already men-
tioned, he becomes, in my judgment, as much an express trustee as
if he had duly qualified. But he was by contract the agent and at-
torney of the executor, and, knowing all the facts and the plaintiff’s
rights in the premises, he received her notes in that capacity, col-
lected her money in that capacity, and became, by necessary impli-
cation upon that contract, her trustee and the trustee of the executor,
and the case falls directly within the principle so positively stated
and so well illustrated in Marr v. Chester, supra. The fact that there
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-were other trusts attaching to the fund, such as the trust for the ben-
efit of creditors, to which it may be the trust in her favor was sub-
.ordinate, does not change this result; nor does the fact that he
.claimed to be himself a creditor, whether upon a debt already barred
.or not, alter the case. “A trustee, having possession of the trust
.estate for his cestui que trust, cannot, by any act of his own, without
.communicating with the cestui que trust, so change the character of
his possession as to make it adverse.” Armstrong v. Campbell, 3
Yerg. 200, 236, (Cooper’s Ed.) And, in the language of Taylor v.
Walker, T Heisk. 734, 740, “it is not shown in the proof that he dis-
robed himself of the character of trustee by giving complainants
notice of his adverse holding;” at least, not till the settlement with
‘the county court, and from that time the statute does not apply.
See table of dates attached to the master’s report, where it appears
that while more than six years had elapsed from the appropriation
.of the money by the agent and attorney, to the filing of the bill, it
was less than that time from the date of the settlement in the county
«court, which was made by him, and was the first intimation plaintiff
had that he claimed it as his own.

The statute of limitations out of the way, Joel L. Pulliam would,
-therefore, be liable for the money to either the plaintiff or the exec-
utor on either of the grounds above mentioned ; and on the first pos-
:sibly he would be liable even for the losses on the cotton, incurred, as
the proof shows, by his mismanagement. But I do not find the
.cases carrying the doctrine further thanto charge a renouncing exec-
utor for assets actually received by him. I do not rest my judgment
“wholly on this ground, conclusive as it is to my mind, and am’ pre-
pared to hold, (although no case has been cited in argument, and L have
:found none,) upon principle, that an execufor or administrator may
recover back from a pretended creditor any money paid to him, and
-that a creditor with a valid claim, which has been allowed to lapse by
failure to present it or sue upon it, as required by the above-quoted
.sections of the Code, must pay back any money he receives upon it.

_ He will be held to be a trustee, in a court of equity, upon principles
:already enunciated, and that because his debt no longer exists any
more than if he bad never had any claim at all.

Ordinarily, money paid under a mistake of law cannot be recovered
‘back, while if paid under a mistake of fact, without negligence, it
‘may. Bisph. Eq. §§ 184, 195; Elliott v. Swartwout, 10 Pet. 137;
Hunt v. Rousmanier, 8 Wheat. 174; Bank of U. S. v. Daniel, 12 Pet.
82; Railroad v. Soutter, 13 Wall. 517. But courts of equity afford
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relief where additional circumstances constitute sufficient grounds for
interposition, and always where there is encouragement, misrepre-
sentation, or ignorance taken advantage of by the party receiving the
payment. Bisph. Eq. § 188. Whether the facts here would be held
to show a mistake of law as to the legal effect of the supposed request
for delay, or of facts as to the existence of a valid request, would be a
nice question if it were necessary to decide it. But, on all the above
authorities, an agent or attorney employed to manage his client’s.
affairs, who, whether by ignorance or design, leads that client to sup-
pose that, as a matter of law, he can safely make a payment to him-
self, cannot relieve himself from liability to refund on the ground
that there has been a voluntary payment made under a mutual mis-
take of law.

The executor here had a right to a correct judgment from Joel L..
Pulliam on that question, and he cannot protect himself against an
erroneous judgment on such a ground. In Lupton v. Lupton, 2 Johns.
Ch. 626, it was ruled that a legatee receiving more than his share
must refund in favor of others. David v. Frowd, 1 Myl. & K. 200;
Williams v. Gibbes, 17 How. 239, 255; 2 Williams, Ex’rs, 1244 ; Orr v.
Kaines, 2 Ves. Sr. 194. It was ruled in Johnson v. Moseby, (MSS.
opinion, Knoxville, Sept. 1880,) 1 South. Law J. (N. 8.) 802, that
a creditor who, without an indemnity bond, received more than his
share, could not upon subsequent insolvency, at the instance of other
creditors, be compelled to refund the excess over his pro rata; while
in Ewing v. Morey, 3 Lea. 381, where, in insolvency proceedings, a
creditor received more than his share, he was held to be a trustee as
to the excess for the others. But in these cases there was a valid
and subsisting claim; here there was no valid claim, but, on the
contrary, one that was extinguished. The distinction is obvious.
Nor need I consider the question whether the debi was really extin-
guished or remained so far obligatory that it would support a pay-
ment. There is undoubtedly a principle (and it was that misled
me at the former hearing) that a debt barred by the statute of lim-
itations or discharged in bankruptey, will, nevertheless, support a pay-
ment, or a new promise to pay, after the bar has attached or the
discharge has taken effect. But this must be confined to the ordi-
nary statute of limitations, and cannot be said of the statutes in
favor of dead men’s estates. As to a new promise to pay, the execu-
tor or administrator cannot make a valid one after the bar of these
statutes has attached, and it is settled that he ecannot waive this
statute, while he may the ordinary statute of limitations. Batson v.
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Murrell, 10 Hlimph. 301; Brown v. Porter, T Humph. 373; Byrn v.
Fleming, 3 Head, 658; Wharton v. Marberry, 3 Sneed, 603; Wool-
dridge v. Page, 9 Bax. 325; Woodfin v. Anderson, 2 Tenn. Ch. 331.

Now, if the executor cannot waive this statute, or make a new prom-
ise, how can it be said that an actual payment may be made. Or,
rather, if the creditor could not sue upon and maintain a new
promise to pay, how can he support an actual payment? It is con-
ceded the executor is liable, because there is no obligation on him to
pay, and he cannot do it without a breach of trust. No more can the
creditor legally receive it. In the case of the ordinary statute the
debtor may pay, or promise to pay, and even an executor may do 1
and the law protect both. But if the doctrine contended for by the
defendants is sound in this case, the man who pays must lose, while
he who receives may gain by retaining that which belongs to an-
other; if it is wrong to pay, it is wrong to receive. Nor do I think it
depends, even in the case of the ordinary statute of limitations, upon
any distinction as to whether the effect of the statute is to extinguish
the debt or only bar the remedy. Whether the particular statute
does one or.the other is a question of construction ; whether the Ten-
nessee statute does the one or the other need not be determined here.
A discharge in bankruptey effectually extinguishes a debt, and yet
it will support a new promise, or an actual payment; because while
a man lives there is a moral obligation on him to pay his debts,
. whether the legal obligation be extinguished or only barred, and in
that sense the debt is never extinguished. But non constat that this
is so when a man is dead; that moral obligation perishes with him,
and survives neither to his executor nor his heir as a matter of law,
though he may, by will, confer it on them. Anciently his property
went to the first taker, or was absorbed by the church for pious
uses ; but the law-making power interfered, and by statute imposed
on his property a trust for the benefit of his creditors. In this view
the proceedings to.recover the debt are, in a large sense, proceedings -
in rem against the property. It has never been denied that the legis-
lature may attach such conditions as it chooses to this trust.

These statutes attach a condition precedent that the creditor must
proceed within two or three years, as the case may be, to enforce his
claim. If he does not, the heir or legatee takes the property abso-
lutely discharged of all further trust for the benefit of the creditors,
and may follow it into whosesoever hands it goes. It does not matter
that the person in possession once had a trust upon it; if that trust
no longer exists he cannot keep it. '
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These statutes, for the protection of dead men’s estates, may fall
under the generic term of statutes of limitation, but they are also
something more as rules of property, and their effect is not necessarily
the same as the ordinary statute of that name.

I have aiready pointed out some distinctions. There are others.
The state is bound by these, but is not by the ordinary statutes of lim-
itation, and for the reason that they are rules of property as well as
statutes of limitation. State v. Crutcher, 2 Swan, 514; Chestnutt v.
McBride, 1 Heisk. 389, 394. This is not answered by the sugges-
tion that the creditor may go into another state and collect his debt,
which shows it is not extinguished. If the rules of property there be
such that his claim is a trust on assets in that state, undoubtedly our
laws do not operate to defeat him there,‘but here they do; and as to
assets in Tennessee, he has, when barred, no claim or trust for his debt,
and he cannot acquire any by an act of the executor, which is a breach
of trust as to those who now solely own the assets, namely: the lega-
tees, and here, the plaintiff, as to this specific legacy. There is’
nothing in Puckett v. James, 2 Humph. 564, to sustain a contrary
view. In that case the debt was not barred, and the court says dis-
tinctly if it had been the ruling would have been different.

ARE THESE STATUTES BINDING ON THE FEDERAL COURTS ?

It has been earnestly argued that these statutes, “being statutes of
limitation, are not binding in suits in equity in this court.” I do not
understand this formula to be anything more than an assertion of the
familiar principle that courts of equity are not bound by statutes of
limitation as such, and that they proceed, independently of these
statutes, upon grounds of their own; sometimes enforcing them as
binding because there is a concurrent remedy at law to which they
apply, wherefore a court of equity recognizes them; and sometimes
. using them as analogies in the application of their own rules of decis-
lon relating to stale demands and lapse of time. If state statutes
have prescribed for their equity courts a different rule of conduect, ox
state decisions have bound the state equity courts to enforce these
statutes (as is sometimes said) as laws binding on courts of equity as
well as courts of law, such statutes or decisions are not bindfng on
us here.

To this I readily accede, and, when qualified by the statement that
when a federal court of equity does enforce a statute of limitations,
either concurrently with a court of law or by analogy, it enforces the
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statutes of the state, and not the statutes of England, and draws its
analogies from the same, I have no doubt it is a correct statement of
the law. But this only refers to these statutes as affecting remedies,
and not to such as become rules of property. Our Code, § 2763, for
example, enacts that seven years’ adverse possession vests a good and
indefeasible title to land; and such a construection of the common
statute as that of Kegler v. Miles, M. & Y. 425, makes these statutes,
in some cases, rules of property as well as statutes of limitation, and
as such courts of equity enforce them in all cases, legal and equitable;
and, so far as they are rules of property, they are binding on the
federal courts of equity, and should be. It would be intolerable if
they were not. The result in cases like this, if that were not the rule,
would be that one creditor would have a trust on assets for his debt,
while another would have none; or the same creditor in one court
would have a right to satisfaction out of assets, and in another he
would not. _

There are, as said in argument; some instances in other depart-
ments of the law where similar results grow out of conflict of decis-
ion between the state and federal courts; but it is agreed everywhere
that such consequences should be avoided, if possible, and I do not
care to add the administration of estates to the catalogue of such
misfortunes. °

The administration of estates belongs peculiarly to ecclesiastical or
probate courts; and courts of equity, while assuming jurisdiction to
the extent they do, cannot ignore the positive rules of law regulating
such administration, and thereby produce confusion on any theory
that they act independently. The original statute of limitation did
not, in terms, apply to equitable remedies, and for that reason alone
it was not binding on courts of equity administering equitable
relief. This was not because equity courts were above statutory
authority, for when the court found itself for any reason administer-
ing incidentally or concurrently legal remedies, it obeyed the statute,
and only in its own exclusive sphere did it ever assume to be exempt
from it. These special statutes of limitation perform for other
* departments of the law and courts therein a higher function than
that of merely limiting .causes of action as to time. They are not
supplementary substitutes for the common statutes of limitation, but
positive rules of law, acting in an independent field of jurisprudence
for a different object. Therefore, T hold that, whether binding as
statutes of limitation or not, as rules of property they should gov-
ern us.,
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Here, by the death of the testator and the operation of law and his
will, the money in controversy became’ the property of the plaintiff,
charged, however, with a trust in favor of his creditors; but this
trust does not now exist, or, if existing, is terminated by non-compli-
ance with these statutes, and the property becomes hers absolutely.

The legislature of the state of Tennessee has the power to regu-
late these trusts and prescribe these rules; and congress has, on the
other hand, no power to make or alter these, or any others, on the
subject. While the federal equity courts administer the principles
of equity law uniformly, and under the same rules of practice, in all
the states, necessarily, in so far as they deal with the administration
of estates, this practice must be subordinate to the right the states have
to prescribe such rules as we find in these statutes for the protection of
decedent’s estates. Otherwise, we are Inevitably and forever bound
to those which we have derived from England, and her laws operate
for all time, without any power anywhere to change them.

I should not consider it necessary to make the suggestion but for
the fact that the position, taken now for the first time in this case, is
supposed to have become the established doctrine in the federal
courts. It is, in my opinion, a misapplication of the requirement of
uniform practice and the rules governing us in regard to the ordi-
nary st#tutes of limitation, and finds no support in the authorities.
The cases cited for it are: Union Bank v. Jolly, 18 How. 504; Payne
v. Hook, T Wall. 430; Boyle v. Zacharie, 6 Pet. 648; U. S. v. Houw-
land, 4 Wheat. 108; Noonan v. Lee, 2 Black, 500; Neves v. Scott, 13
How. 270; Smith v. Railroad, 99 U. S. 398; Railroad v. Whitton, 13
Wall. 285; Carter v. Treadwell, 3 Story, 25, 51; Meade v. Beale,
Taney, Dec. 361 ; Johnson v. Roe, 10 Cent. Law J. 328; S.C.1 FEb.
Rer. 692; Hall v. Russell, 3 Sawy. 506. These cases, like many
others, are only intended to protect the judicial power of the United
States from encroachment by preserving to it the remedies and forms
of proceeding which are granted with it, and not at all to set it above
the legislative control of the states in matters pertaining to their
jurisdiction. The cases cited from the supreme court do not, in my
judgment, establish or in the least authorize the doctrine that state
statutes, prescribing the time within which a creditor of a decedent
must present or sue upon his claim in order to entitle him to share in
the assets, and having the effect these do, are not binding on this
court. If the other cases cited are intended to establish that doc-
trine I cannot assent to them.

On the whole case I think Joel L. Pulliam’s executors are liable to the
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plaintiff for the money he received, and interest on it; but she is not
entitled to two satisfactions, and whatever she recovers from them
must be credited to the extent of the principal sum of $9,246.02 on
her decree against J. J. Pulliam. As to the interest recovered from
Joel L. Pulliam, it is interest on her money and belongs to her, and
should not-go to relieve J. J. Pulliam of any liability to her. There-
fore, let the decree provide that out of whatever sums she realizes
from Joel L. Pulliam’s estate she shall be paid first interest up to
the time of settlement with her, any balance to be credited as above
directed, so that so much of the principal sum as she recovers of Joel
L. Pulliam’s estate shall go to exonerate the executor.

LIABILITY OF THE LAND.

When this case was first before me there appeared to be a deficiency
of personal assets and a necessary resort to the land to enforce the
trusts of the will; but the investigations before the master have
developed the fact that there were sufficient personal assets to pay the
plaintiff’s legacies, and therefore the land is not liable, and never was.
The will does not charge the legacies on the land, but exonerates them
from the debts by charging the latter upon the land. Byrd v. Byrd,
9 Brock. 169; Garnett v. Macon, 2 Brock. 185; 8. C. 6 Call, (Va.) 308;
Stevens v. Gregg, 10 Gill. & J. 143; Lupton v. Lupton, 2 Johns. Ch. 628;
Perry, Trusts, §§ 568, 576; 2 Wms. Ex’rs, (4th Am. Ed.) 1245, and
notes. That the interest accumulated since the settlement has car-
ried the legacy beyond the personal assets (if no interest be charged
against the executor on these balances against him) cannot affect the
case. Residuary legatees are not liable to refund unless in case of an
original deficiency of assets. Walcott v. Hall, 2 Bro. C. C. 805; S. C.
1 P. Wms. 495, note; Demere v. Scranton, 8 Ga. 43; 2 Wms. Ex’rs,
1245,

There were assets enough to pay the debts, and therefore the land
is not to be charged, because, at last, the plaintiff would not recover
her legacy from the land, but only so much of the debts as had been
necessarily paid with her legacy on account of deficiency of personal
assets. o

POST-NUPTIAL BOND,

The plaintiff is not entitled to any relief on account of the post-
nuptial bond mentioned in the bill. It was satisfied by the bequests
of the will. Bryant v. Hunter, 2 Wheat. 82; S. C. 3 Wash. 48.
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But it is not a practical question in this case, in any view, for the
reason that there can be no surplus to pay it.

RESIDUARY LEGATEES.

The residuary legatees cannot recover anything against the executor
in this cause. It is a bill which has no other purpose, and can
properly have none other, than to ascertain the amount due the plain-
tiff and to enforce its payment. Payne v. Hook, T Wall. 425; Hook
v. Payne, 14 Wall. 252 ; Haines v. Carpenter, 1 Woods, 262. Whether,
under any circumstances, we would have jurisdiction to decree relief
to the residuary legatees against the executor, they all being citizens
of this state, I need not now inquire. There are no assets for distri-
bution, and they are entitled to no other relief, in my view of the
case.

Let the proper decree be drawn, according to the principles laid
down in this opinion, in favor of the plaintiff, as prescribed by the
eighth equity rule.

Nore. See Hall v. Law, 102 U. 8. 461, 466, on statutes of limitation in a
court of equity.

Warre and others ». ArTHUR.*
(Circuit Court, S. D. New York. January 25, 1882.)

1. Buirs AGAmNsT CoLLECTORS TO RECOVER DUTIES — LIABILITY OF GOVERN-
MENT IN.

A suit against a collector of customs is a private suit, and there i3 no claim
against the government until a certificate of prohable cause under section 989,
Rev. 5¢., has been obtained from the court; then the government assumes a
certain lability.

2. SAME—JUDGMENT IN—LIABILITY FOR INTEREST ON.
Liability of government for interest on a judgment against collector must be
created by statute. It cannot be implied.

3. SAME—REFUNDING OF DUTIES—ACTS OF CONGRESS RELATIVE TO.

The various acts of congress relative to refunding of duties illegally exacted,
and interest thereon, reviewed and commented on, and the conclusion drawn
that the liability assumed by government does not include the payment of
interest upon judgments recovered against collectors of customs, and that
such interest cannot be collected.

*Reported by 8. Nelson White, Esq., of the New York bar,
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4. BAME—INTEREST A8 DAMAGES oN WrRIT oF ERROR.

The allowance of interest as damages on a wr.t of error, under section 1010,
Rev. St., and under rule 23, Sup. Ct., and the form of mandate affirming, with
tnterest, a judgment where collector is plaintiff in error, does not affect the
question. They belong solely to putting the judgment in shape.

§. BAME—INTEREST ON JUDGMENT IN—L1ABILITY OF COLLECTOR.

There is no personal liability on the part of the collector, after the making
of a certificate of probable cause, to pay the interest on judgments obtained
against him. Under section 989, Rev. 8t., he is not liable for such interest if
the government is not :

U. 8. v. Sherman, 98 U. 8. 565, and Erskine v. Van Arsdale, 15 Wall. 75, cited:
and explained. .

‘Circular of the commissioner of customs of March 16, 1881, upheld.

At Law.,

Hartley & Coleman, for plaintiffs,

Stewart L. Woodford, Dist. Atty., for defendant.

Brarcurorp, C. J. This is a suit against a late collector of the
port of New York to recover back money paid to him for custom
duties, and by him paid into the treasury in the performance of his
official duty. On the first of March, 1881, a judgment in this suit
was docketed in this court in favor of the plaintiffs, and against the
defendant, for $2,295.90. Prior to that, and at the trial of the action,
this court, under section 989 of the Revised Statutes, made a certifi-
cate of probable cause. It is provided as follows by section 989 .

“When a recovery is had in any suit or proceeding against a collector or
other officer of the revenue, for any act done by him, or for the recovery of
any money exacted by or paid to him, and by him paid into the treasury in
the performance of his official duty, and the court certifies that there was prob-
able cause for the act done by the collector or other officer, or that he acted
under the directions of the secretary of the treasury or other proper officer of
the government, no execution shall issue against such collector or other officer
but the amount so received shall upon final judgment be provided for and
paid out of the proper appropriation from the treasury.” '

On the sizteenth of March, 1881, the commissioner of customs
addressed a circular to the first auditor of the treasury, stating that
in view of the decision of the supreme court in U. S. v. Sherman, 98
U. 8. 565, and of the decision of the first comptroller of the treasury
in Stephani’s Case, 26 Int. Rev. Rec. 313, nothing would thereafter be
allowed or paid by the United States on judgments against customs
officers, under section 989, beyond the amount recovered on final
judgment, excluding interest on the amount of the judgment. The
decision in U. 8. v. Sherman was made at the October term, 1878, and
that in Stephani’s Case in August, 1880.

v.10,n0.1—6 .
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Under instructions from the commissioner of customs, dated March
94, 1881, the collector of the port of New York paid to the plaintiffs
$2,295.90, the amount of the judgment, which was paid and received
without prejudice to the claims of the plaintiffs for interest on the
judgment from March 1,1881. The plaintiffs have never executed any
satisfaction piece of the judgment, because the commissioner of cus-
toms directed the collector not to require one, in order to enable the
plaintiffs to procure a judicial determination of the legality of the
said decision of the commissioner of customs of March 16, 1881.

The plaintiffs have not applied to the supreme court for a man-
damus to compel the secretary of the treasury or other officer to pay
the interest in question, but the United States attorney now applies
to this court, on the foregoing facts, to require the plaintiffs to exe-
cute and deliver a full and complete satisfaction piece of the judg-
ment, or to make an order that full and complete satisfaction of the
judgment be entered on the records of the court.

Although the commissioner of customs directed the collector not to
require a satisfaction piece, it must be assumed that the present
application is made with the consent of the treasury department, and
that although it is in form an application by the defendant, it is also
an application by the government for the purpose of obtaining a judi-
cial decision as to the liability of the government to pay the interest.
It is so treated by both parties. The United States attorney relies
wholly on the views taken in the decision in Stephani’s Case. If the
government is liable for the interest, the plaintiffs ought not to be
required to now enter satisfaction. But the further question arises
whether the plaintiffs are now bound to enter satisfaction, even though
the government may not be liable for the interest.

~1. The question of the liability of the government to pay the inter-
est will be first considered. The Case of Stephani was a judgment
against a collector of internal revenue to recover back taxes illegally
exacted. It arose under section 989. There was a certificate of
probable cause, and the question was whether interest should be
paid from the date of that certificate. In his decision the first comp-
troller says that the practice theretofore in his office had been “to
allow interest on judgments from the date of the certificate of prob-
able cause to the time of filing the judgment in the treasury depart-
ment for payment.” He holds that the expression “the amount so
recovered,” in section 989, “as applied to the government, includes
only the sum of the judgment and costs;” that the government is not
liable to pay interest by force of section 966, which provides that
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interest shall be allowed on all payments recovered in civil causes in
a circuit court, because the government is not named nor intended
by clear inference; that the doctrine that interest is an incident of
the judgment, and so follows the principal, has no application to
judgments against the government, or to judgments which the govern-
ment has by force of a statute assumed to pay; that it is specially
provided in some cases that the government shall pay interest on
judgments or on debts as in section 1090, and in the act of March
2, 1875, (18 St. at Large, 481,) such provision being necessary,
“because at common law interest would not be paid;” and that under
section 3220, authorizing the repayment to internal revenue col-
lectors of moneys recovered against them in a court for taxes col-
lected by them, and of damages and costs recovered against them in
suits brought against them by reason of anything done in the due
performance of official duty, the practice had been to allow interest
on such judgments from the time of rendition until pa1d but that
could “no longer be permitted.”

1t is contended for the plaintiffs that the measure of the responsi-
bility of the government is the liability of the defendant. There can
be no doubt that the liability of the defendant to the plaintiff under
the judgment, under section 966 of the Revised Statutes, is not only
for the amount of the judgment, but for interest on it, unless that lia-
bility is barred by other statutes. It is provided as follows by section
966: ' _

“ Interest shall be allowed in all judgments in civil causes recovered in a
cireuit or district court, and may be levied by the marshal under process of
execution issued thereon, in all cases where, by the law of tlie state in which
such court is held, interest may be levied under process of execution on judg-
ments recovered in the courts of such state; and it shall be calculated from
the date of the judgment, at such rate as is allowed by law on judgments re-
covered in the courts of such state.” *

But the’ question is whether the government has assumed to its
full extent, by section 929, the liability of the defendant. It is very
clear that it has not, even without reference to section 966, because
by section 989 not only is it necessary that there shall have been a
recovery against the collector, but there must be a certificate of prob-
able cause before the liability of the government begins. This is
what was decided in U. S. v. Sherman, a case to which the pro-
visions of section 12 of the act of March 3, 1863, (12 St. at Large,
741,) now section 989 of the Revised Statutes, were applied by section
8 of the act of July 28, 1866, (14 St. at Large, 329.) In that
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case there was a judgment in June, 1869, against an agent of the
treasury department. There was no certificate of probable cause made
till June, 1874, and then it was obtained by the plaintiff in the judg-
ment and not by the defendant. The treasury department then paid
to the plaintiff in the judgment the amount of it, with interest from
the date of the certlﬁcate of probable cause. The plaintiff then ap-
plied to the supreme court for a mandamus to compel the payment of
the interest from the date of the judgment to the date of the certifi-
cate. The application was denied. The court held that no claim
against the government arose under section 12 of the act of 1863, as
applied to that case, until the certificate was made, and that the gov-
ernment was not liable for the interest which accrued on the judg-
ment prior to the making of the certificate.

In the present case the certificate was made before the judgment
was entered, but still the question remains whether the government
is liable for interest on the judgment from its date if a certificate of
probable cause was made prior to or at the time of the date of the
judgment. This point was not decided in U. S. v. Sherman.

It is well settled that the liability of the government for the inter-
est claimed in this case must be created by some statute. There is
no contract by the government or any of its authorized agents to pay
interest. There is no judgment against the United States. There
i8 no suit against the United States. There is no liability of the
United States till after a recovery against the collector and a certifi-
cate of probable cause. So the question arises as to the construction
of section 989.

“As a general rule the government does not pay interest. The exceptions
to this rule are found only in cases where the demands are made under spe-
cial contracts or special laws, expressly providing for the payment of interest.
An obligation to pay it is not to be implied against the government as it is
against a private party from the mere fact that the principal was detained
from the creditor after the right to receive it had accrued.” 9 Op. of Attys.
Gen. 59.

The principle that interest is not recoverable against the govern-
ment if it unreasonably delays payment of its debts, as it would be
against a citizen, and the further principle that interest is not to be
allowed on claims presented to the defendants unless it is specially
provided for, are recognized by the supreme court in T'illson v. U. S.
100 U. 8. 43, 47.

The plaintiffs contend, however, that the interest on the judgment
in this case is expressly provided for by statute. A review of the
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history of legislation and adjudication in respect to suits against col-
lectors to recover back customs duties illegally exacted, will aid in a
~decision as to the meaning of the present statutory provisions; and
legislation in regard tc paying interest on other claims, and on judg-
ments for them, may also be referred to. '

Prior to the enactment of section 2 of the act of March 3, 1869,
(5 St. at Large, 348,) the moneys paid to a collector of customs for
unascertained duties, or for duties paid under protest against the rate
or amount of duties charged, were retained by the collector. That act
required such moneys to be paid into the treasury, and made it the
duty of the treasury department to refund overpayments made under
protest out of any money in the treasury not otherwise appropriated.
In 1845 it was decided by the supreme court in Cary v. Curtis, 3 How.
236, that the effect of section 2 of that act was to take away the right
to bring an action against the collector for moneys illegally exacted
by him as and for duties, and paid to him under protest, where he
had paid them into the treasury before suit brought. This decision
was followed by the act of February 26, 1845, (5 St. at Large, 727,)
which provided that nothing in section 2 of the act of 1839 should
be construed to take away the right of any person paying money as
and for duties under protest, to a collector, in order to obtain goods
imported by him, the duties not being authorized by law, to maintain
an action at law against the collector to try the legality and validity
of the-demand and payment of duties, and to have a trial by jury
touching the same, or to authorize the secretary of the treasury to
refund any duties paid under protest. This legislation restored the
right to sue the collector. Of course a judgment against him could be
enforced by execution against him, and under section 8 of the act of
August 8, 1842, (5 St. at Large, 518,) now section 966 of the Revised
Statutes, interest on such judgment from its date could be collected
by execution against him.

On the eighth of August, 1846, an act was passed (9 St. at Large,
84, 675) providing for the payment by the secretary of the treas-
ury to six different parties named of any excess of duties paid by
them to the collector of the port of New York upon the importation
of certain specified goods beyond what the same were legally charge-
able with, and in four of the six cases interest on the excess is speci-
fied as to be paid; the direction as to three of the four being that it is
to be interest from the time of the payment to the collector. By sec-
tion 2 of that act the secretary is authorized, out of any money in
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the treasury not otherwise appropriated, “to refund to the several
persons indebted thereto such sums of money as have been illegally
exacted by collectors of customs, under the sanction of the treasury
department, for duties on imported merchandise” since March 3,
1833; “provided, that before any such refunding the secretary shall
be satisfied, by decisions of the courts of the United States upon
the principle involved, that such duties were illegally exacted; and
provided, also, that such decisions of the courts shall have been
adopted or acquiesced in by the treasury department as its rule of
construction.”

In this section 2 nothing is said about paying the amounts of judg-
ments or about paying interest on judgments or about paying inter-
est on sums illegally exacted, but it is the sums illegally exacted
which are to be refunded, and the refunding is made to depend on
the adoption of, or acquiescence in, the decision of the court by the
treasury department. There is nothing in this section 2 to indicate
that it was limited to cases of duties paid under protest, while under
the act of February 26, 1845, suits could be brought against a col-
lector only where duties had been paid under protest. On the tenth of
August, 1846, an act was passed (9 St. at Large, 677) directing the
refunding to a party named of “the balance remaining unpaid, and
interest thereon,” of a judgment recovered by him in this court
against the collector of this port for the recovery of duties illegally
exacted, “a part of which judgment has been heretofore paid.” This
general and special legislation indicates an intention in congress to
specify interest when it is to be paid. Like instances of refunding to
parties named duties illegally or erroneously collected on imports,
but without mentioning interest, are found in acts passed June 28,
1848, and March 3, 1849, (9 St. at Large, 720, 780.)

The act of March 3, 1857, § 5, (11 St. at Large, 195,) provided
for an appeal to the secretary of the treasury, after protest, from
the decision of a collector as to the liability of imported goods to or
their exemption from duty, and made the decision on such appeal
final, unless suit should be brought within 30 days after such de-
cision.

By the act of April 11,1860, (12 St. at Large, 837,) provision is made
for the repayment, with interest at 6 per cent. per annum from the
date of exaction, of certain duties illegally exacted as tonnage and
light duties; while by the act of March 2, 1861, (Id. 890,) provision
is made for the repayment of a certain amount erroneously paid as
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duties, nothing being said about interest. Like provisions, with no
. mention of interest, are made by the acts of May 1, 1862, and Feb-
ruary 18, 1863. 1Id. 903, 917.

By the act of March 3, 1863, § 31, (Id. 729,) the commissioner of
internal revenue, subject to the regulation of the secrétary of the
treasury, was authorized “to remit, refand, and pay back all duties
erroneously or illegally assessed or collected, and all judgments or
sums of money received in any court against any collector or deputy .
collector for any duties or licenses paid under protest.” That pro-
vision referred solely to internal revenue, and is superseded by later.
provisions of law.

By section 12 of the act of March 3, 1863, (Id. 741,) the provision
was enacted which is now found in section 989 of the Revised Stat-
ules, as before quoted. By section 13 of the same act it was made
the duty of the district attorney of the district within which any suit
should be brought against a collector or other officer of the revenue
for any act done by him, or for the recovery of any money exacted
by or paid to him, which should have been paid into the treasury of
the United States, to appear on behalf of such officer, unless otherwise
instructed by the secretary of the treasury, and to make a report in
regard to such suits annunally to the solicitor of the treasury; and it
was directed that the same should be reported annually to congress,
“with a statement of all moneys received by the solicitor and by such
district attorney” under the act. Most of these provisions of section
13 are now in sections 771 and 773 of the Revised Statutes. By said
section 12 it was also provided that when, in any such suit, any dis-
trict or other attorney should be directed to appear on bebalf of such
officer by any proper officer of the government, such attorney should
be allowed such compensation for his services therein as should be
certified by the court to be reasonable and proper, and approved
by the secretary of the treasury. This provision is now in section
827 of the Revised Statutes.

By section 7 of the act of March 3, 1863, (12 St. at Large, 766,)
now sections 1089 to 1093 of the Revised Statutes, interest on judg-
ments rendered by the court of claims is not to be paid unless the
United States has appealed, and then interest at the rate of ‘5 per
cent. per annum is to be paid from the time a certified copy of the
payment is presented to the secretary of the treasury for payment.

By section 14 of the act of June 30, 1864, (13 St. at Large, 215,)
an appéal to the secretary of the treasury from the decision of the
collector of customs, as to the rate and amount of duties, costs, and
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charges on imported goods, was provided for, after protest, with the
requirement that a suit to recover back the duties should be brought
within 90 days after the decision. This is now section 2931 of the
Revised Statutes. By section 16 of the same act it was provided as
follows:

“Whenever it shall be shown, to the satisfaction of the secretary of the
treasury, that in any case of unascertained duties, or duties or other moneys
paid under protest and appeal, as hereinbefore provided, more money has been
paid to the collector, or person acting as such, than the law requires should
have been paid, it shall be the duty of the secretary of the treasury to draw
his warrant upon the treasurer in favor of the person or persons entitled to
the overpayment, directing the said treasurer to refund the same out of any
money in the treasury not otherwise appropriated.”

Nothing was said about interest. This provision is now section
30123 of the Revised Statutes. A provision in regard to the paying
back by the commissioner of internal revenue, on appeal to him, of
internal revenue duties erroneously or illegally assessed or collected,
was enacted by section 44 of the act of June 30, 1864, (Id. 239,)
which provided for repaying “to collectors or deputy collectors the
full amount of such sums of money as shall or may be recovered
against them, or any of them, in any court for any internal duties or
licenses collected by them, with the costs and expenses of suit, and
all damages and costs recovered against assessors, assistant assessors,
collectors, deputy collectors, and inspectors, in any suit which shall
be brought against them, or any of them, by reason of anything that
shall or may be done in the due performance of their official duties.”
This enactment is now found in section 8220 of the Revised Statutes.

By section 7 of the act of July 28, 1366, (14 St. at Large,
328,) the secretary of the treasury was authorized to refund duties
overpaid, although the provisions of said section 14 of the act of
June 30, 1864, had not been complied with, on being satisfied that
such non-compliance was owing to circumstances beyond the control
of the importer.

By section 3689 of the Revised Statutes, passed June 22, 1874,
permanent annual appropriations were made, out of any moneys in
the treasury not otherwise appropriated, of such sums as might be
necessary for refunding duties erroneously or illegally assessed or col-
lected under the internal revenue laws, and the excess of deposits for
unascertained customs duties or customs duties paid under protest.

On the third of March, 1875, (18 St. at Large, 469,) an 1mportant
act was passed. It provided as follows:
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“No moneys. collected as duties on imports, in accordance with any decision,
ruling, ordirection previously made or given by the secretary of the treasury,
shall, except as hereinafter provided, be refunded or repaid, unless in accord-
ance with the judgment of acircuit or district court of the United States giv-
Jng construction to the law, and from which the attorney general shall certify
that no appeal or writ of error will be taken by the United States, or unless
in pursuance of a special appropriation for the particular refund or repayment
%o be made: provided, that whenever the secretary shall be of opinion that
such duties have been assessed and collected under an erroneous view of the
facts in the case, he may authorize a re-examination and reliquidation in such
«case, and make such refund in accordance with existing laws as the facts so
ascertained shall, in his opinion, justify; but no such relignidation shall be
allowed unless protest and appeal shall have been made as required by law.”

This does not require a judgment in the particular case, but only a
Judgment construing the law, which might be had in another case.
It does not refer to the pa,yment of a judgment, but to the refunding
-of moneys collected.

By the act of February 15, 1876, (19 St. at Large, 3,) provision
‘was made for the payment under judgments rendered by the court of
commissioners of Alabama claims of said judgments, with interest on
the principal at 4 per cent. per annum from the date of loss until
notice should be given for payment. _

In section 3 of the appropriation bill, passed June 14, 1878, (20 St.
at Large, 128,) is the following provision:

“For repayment fto importers the excess of deposits for unascertained
-duties, or duties or other moneys paid under protest, including interest and
~-costs in judgment cases, $250,000: provided, that no portion of this appropria-
‘tion shall be expended for the payment of claims known as.the ‘charges and
-commissions cases.’”’

In section 1 of the appropriation bill passed March 3, 1879, (Id.
384 ) 18 the following provision: “To enable the secretary of the treas-
ury, in his discretion, to refund excess of duties and to pay costs in
suits and proceedings in ¢ charges and commissions cases,” in which
Jjudgments may hereafter be obtained, or which may be compro-
mised by said secretary, $15,000.”

In section 1 of another appropriation bill passed March 8, 1879,
(Id. 414,) is this provision :

“The unexpended balance of the appropriation of $250,000 made by the act
-of June 14, 1878, for the repayment to importers of the excess of deposits for
unascertained duties, or duties or other moneys paid ander protest, including
‘interest and costs in judgment cases, is hereby continued and made available
for the payment of all claims to which the appropriation is applicable, which
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are not payable from the permanent annual appropriation provided for in sec-
tion 3689 of the Revised Statutes: provided, that the claim known as the
‘charges and commissions cases’ shall not be paid without further legisla-
tion.”

The permanent annual appropriation did not include “interest and
costs in judgment cases.” Hence, probably, the necessity for the
special appropriation. The question is, what do the words “interest
and costs in judgment cases” mean? Do they include interest after
judgment either on the judgment or on the excess of duties? In
regard to judgments in “charges and commissions cases,” only excess
of duties and costs were provided for, nothing being said about in-
terest.

In section 1 of the appropriation bill passed June 16, 1880, (21 St.
at Large, 242,) is the following provision :

“For the repayment to importers the excess of deposits for unascertained
duties, or duties or other moneys paid under protest, including interest and
costs in judgment cases, $300,000; which sum is hereby made available for the
payment of all claims to which the appropriation is applicable which are not
payable from the permanent annual appropriation provided for in section
3689, Revised Statutes: provided, that no portion of this appropriation shall
be expended for the payment of claims known as “charges and commissions.
cases.’”

In the same section is the following:

*“To enable the secretary of the treasury in his discretion to pay judgments
in ‘charges and commissions’ cases, obtained since J. anuary, 1879, and which
may be hereafter obtained, or to settle any of said cases, in his discretion, by
compromise, $75,000, or so much thereof as may be necessary.”

Here the provision is to pay judgments, but nothing is said about
interest on judgments. In section 1 of the appropriation bill passed
March 3, 1881, (Id. 418,) is a provision in the same words as the one-
first above cited from the act of June 16, 1880.

It may be admitted that such a suit as the present is a private suit.
until there is a certificate of probable cause. Then the United.
States comes in and assumes by statute a certain liability. The-
question is as to what liability. The plaintiffs contend that the
United States assumes all the liability which would be that of the-
defendant if the United States assumed no liability.

The case of Erskine v. Van Arsdale, 15 Wall. 75, cited by the:
plaintiffs, was a suit to recover back an internal revenue tax illegally
collected. The court had instructed the jury that they might, in their
verdict, add interest to the tax paid. This was held by the supreme-
court to be correct. The only decision is that interest might be added
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from the time of the illegal exaction to the verdict. Nothing is de-
cided as to interest on the judgment, when the government comes to
pay it. The interest put into the verdict is put in before there is any
certificate of probable cause, and, if there is none, the government
assumes no part of the liability of the defendant.

The allowance of interest as damages, on a writ of error under sec-
tion 1010 of the Revised Statutes, and under rule 23 of the supreme
court, and the form of the mandate in affirming with interest a judg-
ment where the collector is the plaintiff in error, cannot affect the
question here. These things all of them belong solely to the putting
the judgment in shape as one in a private suit. Nor does the lan-
guage “including interest and costs in judgment cases ” mean interest
on judgments. It is entirely satisfied by confining it to the interest
included in the amount of the judgment and the costs forming part of
that amount. The “amount so recovered,” referred to in section 989,
being more than the amount exacted and paid, because including in -

- addition interest and costs, was probably regarded as needing expla-
nation to make it clearthat it was not merely the amount exacted that .
was to be refunded, but also the interest and costs forming part of the
recovery; that is,on the judgment. The mention of “costs” is indiec-
ative of the meaning of “interest.” There are no costs after judg-
ment; and, as “costs” are costs before judgment, so “interest,” in
the same connection, is interest before judgment.

The legislation before recited shows that congress has sometimes
provided for interest on judgments and sometimes for interest on
excessive duties, and has sometimes omitted the mention of interest.
The result of this review is that whatever may have been the practice
under the permanent appropriation in the Revised Statutes, and under
statutes prior to the appropriation bill of 1878, it is clearly expressed in -
the appropriation bills of 1878,1879, 1880, and 1881, that where there
are judgments against the collectors of customs for duties paid under
protest, interest aceruing after judgment on the amount of the judg-
ment, or on tho duties improperly paid, is not to be paid by the gov-
ernment either from the permanent appropriation or from the special
appropriations. Hence, all has been paid by the government in this
case which it is obliged to pay.

9. Under section 989, as there has been a certificate of probable
cause in this case, there can be no execution against the collector.
There cannot be an execution against him for the interest from March
1, 1881, on the view that, under section 966, interest is due on the
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judgment asone against the collector personally, and that section 989
only means that there is to be no execution against him for what the
government pays. He is required to pay the money into the treasury.
He does so. The district attorney is required to defend the suit and
18 paid by the government for doing so. The suit is one which can
be brought only because congress allows it to be brought. Congress
could prevent its being brought. It did so by the act of 1839, as was
held in Caryv. Curtis. Then it restored the right by the act of 1845.
But the suit is one only “to try the legality and validity of the de-
mand and payment of duties,” as the act of 1545 says, when the col-
lector has paid the money into the treasury, and there is a certificate
of probable cause, it is clearly the intention of section 989 that the
collector shall not be liable under the judgment for interest on it if
the government is not liable under that section for interest on it.
The object of the suit and the judgment is solely to put the claim
into an adjudicated shape; what is to be paid on it either by the col-
lector or the government is a matter to be determined by congress.
It follows that the defendant is not liable to pay the interest in ques-
tion.

As everything has been paid on the judgment which is legally pay-
able on it under existing laws, the judgment is satisfied, and an order
will be entered to that effect, and directing that the clerk enter in the
records of the court all proper entries to show that the judgment is
satisfied,

BaTEs v. UxiTED STATES,

(Circuit Court, N. D. Illinois. December, 1881.)

1. CriMINAL PLEADING—NoX-MAILABLE MATTER—REV. ST. § 3893.
1t is sufficient, in an indictment under section 3893 of the Revised Statutes,
to describe the particular book, paper, pamphlet, etc., so as to identify it, and
then allege, in the language of the statute, that it was of the character there
described.
2. Nox-MAmABLE MATTER—* DECoY LETTERS ’—Ficrrrious NaME.
The mailing of non-mailable matter to a person under a fictitious name, who
receives it, is an offence against this statute.
3. SAME—DMAILING BY AGENT SUFFICIENT.
Such non-mailable matter nced not have been deposited in the mail by the
defendant in person; if he authorized it to be mailed he is guilty of an offence
against this statute.
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4. SAME—INEFFECTIVENESS OF THE THING SENT, No DEFENCE.
The fact that what was sent, in answer to a letter asking for something to
procure abortion or prevent conception, would not, of itself, have that effect,.
is no defence to an indictment under this statute.

5. PracTtcE—ERROR To DISTRICT COURT—AFFIRMANCE OF JUDGMENT—DISCRE-
TION A8 TO DEGREE oF PUNISHIMENT.

In a criminal case, upon error to the district court the circuit court, though
affirming the judgment of the lower court, is not bound to impose the same-
sentence; it can award execution in conformity with its own opinion, derived
from the facts apparent upon the record, as to the degree of punishment which
should be imposed.

Error to the Distriet Court. )

Osgood & Riggle and Frank Baker, for plaintiff in error.

Joseph B. Leake, Dist. Atty., for the United States.

Druntoxp, C. J.  This was an indictment against the plaintiff in
error, charging him with violating different provisions of section 3893
of the Revised Statutes. He was found guilty by the jury and sen-
tenced to fine and imprisonment. A motion in arrest of the sentence
on account of the insufficiency of the indictment was made in the
district court, and the refusal of the court to grant the motion is one
of the principal errors relied on in this court. The section of the stat-
ute referred to, as amended by the act of July 12, 1876, declares the
following shall be non-mailable matter: Any book, pamphlet, picture,
paper, writing, print, or other publication which is obscene, lewd,
lascivious, or indecent, or any article or thing designed or intended
for the prevention of conception, or procuring abortion, or any article
or thing intended or adapted for any indecent or immoral use, or any
written. or printed card, circular, book, pamphlet, advertisement, or
notice of any kind giving information directly or indirectly where, or
how, or of whom, or by what means any of these matters, articles,
or things before mentioned may be obtained or made, or any letter .
upon the envelope of which, or postal card upon which, indecent, lewd,
obscene, or lascivious delineations, epithets, terms, or language may
be written or printed ; and any person who shall knowingly deposit, or
cause to be deposited, for mailing or delivery, anything declared to
be non-mailable matter, is deemed guilty of a misdemeanor, and
liable for every offence to a fine or imprisonment at hard labor, o
both.

One of the counts of the indictment charges the defendant with
sending by mail a book, the title of which is given, and it is alleged
that it was of so indecent and obscene a character that it was im-
proper to state its contents. Various other counts of the indictment
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allege that a letter addressed to a particular person, naming him,
contained indecent matter. Other counts state that circulars were
sent by mail from and to a place named and to a particular person,
naming him, giving information where the article referred to [to pre-
vent conception] could be obtained. The main ground of objection
to the various counts of the indictment is that they do not set forth
in language what was contained in the book, in the letters, or in the
circulars. It is said that whether a book, or letter, or circular is
within the terms of the law is a conclusion, and the court must be
permitted to judge by the use of the special language, or if the case
be a picture, or representation, or article, by a copy, or description
of the same. I think this objection is not well taken. The object
of the law is to exclude certain articles from the mail. If a book,
pamphlet, picture, representation, or article, it is sufficient as to
that to describe it so as to identify it, or by stating to whom it was
addressed, and then to allege that it is within the terms of the stat-
ute, as that it is an obscene book, pamphlet, paper, print, picture, or
otherwise, or an indecent thing. This is a rule which has been es-
tablished by the supreme court of the United States in relation to
offences against the statute which prohibits interference with or the
opening of letters entrusted to the mail by persons other than those
to whom they are addressed, (U. S. v. Mills, 7 Pet. 138;) so that I
think it is sufficient, in an indictment under section 3893, to describe
the particular book, paper, pamphlet, ete., so as to identify the same,
and then allege, in the language of the statute, that it was of the char-
acter there described. Consequently, a count which declares that the
plaintiff in error caused to be deposited in a post-office of the United
States, (naming it,) for mailing and delivery to the address of a certain
person, (naming it and him,) an envelope then and there containing a
printed advertisement and a written letter, which together were then
and there & notice giving information where, how, and of whom might
be obtained an article (naming it) designed and intended for the pre-
vention of conception, was sufficient.

An objection was also taken because these various communications
were sent through the mail in consequence of what are called “decoy
letters,” addressed to the plaintiff in error. The fact was that a
detective of the post-office department did send letters to the plaintiff
in error under fictitious names, but he was requested to send the com-
munications under fictitious names, and they were received by the
detective under these various names. It was the case, therefore,
where a person used another name o cause a communication to be
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gent by the mail to him under that name, and such communications
were accordingly so received. They were, therefore, communications
sent.to a real person under a fictitious name, and of course it was as
much an offence against this statute for the plaintiff in error to cause
non-mailable matter to be deposited for mailing as though there had
been no fiction in the case. ) .

It is also objected that the district court erred in admitting testi-
mony relating to an article transmitted by express. That testimony
was admitted on the assumption that it was sent by the plaintiff in
error in answer to a letter addressed to him, and simply for the pur-
pose of explaining the facts connected with the offences charged in the
indictment, and not constituting an offence in itself, which, of course,
it was not, under this statute. This testimony was received, under
proper caution to the jury, with a statement explanatory of the reason

‘why and for what it was admitted, and I think could not have prej-
udiced the jury against the defendant. '
. It was also objected that the district court refused to allow the
defendant to prove that certain pills which were sent by mail would -
not, of themselves, prevent conception or procure abortion. I think
the ruling of the district court was correct upon that point. The lan-
guage of the statute is not that the article must necessarily procure
abortion or prevent conception, but that it is designed or intended to
procure the one or to prevent the other; and these pills were sent in
answer to a letter asking for something which might have that effect,
and they were sent with the statement that they were just what the
writer wanted.

It is further objected that the deposit of the book, letters, circulars,
etc., in the mail was not done by the plaintiff in error himself, but by
. another person. Thelanguage of the statute shows clearly that it was

intended to prevent any one from violating the law by another as well
as by himself, and the jury were specially instructed by.the district
court that they must be satisfied that the act done was authorized by
the plaintiff in error; in other words, that he caused it to be done
through another.

The district court was requested by the plaintiff in error to give
numerous instructions which in terms were refused by the court, but
the court instructed the jury generally upon the law of the case, and
so far as there was anything material in the instructions asked for in
favor of the plaintiff in error which the law justified the court in giv-
ing, they were given by the court, and I cannot see that there was any
error in this respect. On the whole, I am of opinion that the judgment
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of the district court must stand and be affirmed as to the rulings
made during the trial.

This being so, it is insisted by the district attorney that this court
cannot change in any way the punishment which was imposed upon
the plaintiff in error by the district court; but in proceeding to pro-
nounce final sentence and to award execution, this court must follow
the precise terms of the conviction in the district court. I am not of
that opinion. The language of the third section of the act of March
3, 1879, relating to this subject, is as follows: “And in case of an
affirmance of the judgment of the district court, the circuit court shall
proceed to pronounce final sentence and to award execution thereon.”
If this court must adopt the terms of the conviction of the district
court, it is where the judgment of that court is affirmed, not only as
to the rulings made during the trial of the cause, but also as to the
sentence. The first section of the statute describes the cases in which
a writ of error will lie—where the sentence is a fine of $300 or imprison-
ment. In such case the party aggrieved by a decision of the district
court may tender his bill of exceptions. I think one object of the
statute was to give to the circuit court authority, not ouly over the rul-
ings of the district court during the trial, but also over the degree of
punishment imposed upon the party, if, upon the whole record before
the circuit court, it should appear in the judgment of the court that
the penalty was not in conformity with law; as where a fine was im-
posed when the statute authorized imprisonment only, or imprison-
ment where it authorized a fine only, or otherwise was unlawful, or
where it was too lenient or too severe. In all these cases I think the
opinion of the district court is subject to review by the ecircuit court,
and may be changed. It is not necessary to decide whether the cir-
cuit court might alter the degree of punishment upon facts which might
be established in the circuit court, but did not appear in the record.
It is sufficient in this case that, upon the facts apparent upon the
record as to the degree of punishment imposed, the opinion of this
court differs from that of the district court; and this court will pro-
ceed, therefore, to pronounce final sentence, and to award execution
in conformity with its own opinion as to the degree of punishment
which should be imposed upon the party convicted.
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NOTE.

Several interesting and important points are made in the foregoing decision.
These may be grouped as follows: '
1. Decoy SoLiciTATION. It is held to be no defence to an indictment
under the statute for sending an obscene book by mail that the book was
mailed actually to a detective who wrote for it soliciting it under a fictitious
name, to which name it was addressed. A similar point was decided in
the same way by Benedict,J.,in U. 8. v. Bott, 11 Blatchf. 346 ; that learned judge
holding it was no defence to an indictment for sending a powder .designed
to procure an abortion that the act was elicited by a decoy letter., 1t is true
that we have a ruling from Judge Dillon (U. 8. v. Whittier, 5 Dill, 85) that a
sealed letter addregsed to a decoy, and therefore not * giving information” in
the sense of the statute, was not within the prohibition of the statute. But
-even supposing that Judge Dillon was right in this conclusion, (as to which
I may be permitied with all respect to that excellent jurist to express my
doubts,) the case is distinguishable from that now before us, which is that of
sending an obscene book accompanied with drugs. The sending an obscene
_ book, like that of sending a noxious drug, is made indictable by the statute
without the qualification that it should give information, which is the condi-
tion applied to that section of the act under which the prosecution before
Judge Dillon took place. The statute makes it indictable to send by mail
any ‘“obscene, lewd, or lascivious book, pamphlet, picture, paper, print, or
other publication of an indecent character.”” Now, if the indictment were
for the publication of an obscene libel at common law, no one would pretend
that it would be a defence that the libel put in evidence on the trial had been-
sought for the express purpose of being put in evidence. That a sale to a-
party requesting the sale for this very purpose is an adequate publication has
been repeatedly ruled. Rex v. Burdett, 4 B. & Al 95; Rex v. Wegener, 2
Stark. N. . 245; Brunswick v. Harmer, 14 Q. B. 185; Com. v. Blanding, 8
Pick. 304 ; State v. Avery, 7 Conn. 268; Hazleton Coal Co. v. Megargel, 4 Barr,
324 ; Swindle v. State, 2 Yerg. 581. These rulings are in.entire accordance’
with others in reference to other phases of crime. If.I suspect, for in--
stance, an employe of stealing money, I may mark money and have it exposed’
in such a way as to attract his attention; and if he steal it and be subsequently-
presented for larceny, he cannot defend on the ground that a trap was laid for
‘him. Reg v. Williams, 1 C. & K. 195; Rex v. Headge, 2 Leach, 1033; R. &
R. 160; Reg v. Egginton, 2 B. & P. 509; 2 Leach, 915; Rex v. Lawrence, 4
Cox, C. C. 438; Reg v.Johnson,C. & M. 218; Reg v. Bannen, 1 C. & K. 295; U.
8. v. Foye, 1 Curt. 364; Pigg v. State, 43 Tex. 108. See Alewander v. State,
12 Tex. 540. .

It is true that if T should put the piece of money in the possession of the
defendant as an absolute gift, this would be a defence, for he could scarcely
be held to fake that which is given to him without any qualification; but if
I give it to him with a qualification, making him a mere bailee, -(as where I
give it to him as a messenger,) or if I leave it about my plemlses so as to

v.10,n0.1—7
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attract his attention, without surrendering my possession of it, then the
“trap” is no defence. The same distinction is applicable to the opening of a
door so as to let in a burglar. The burglar, it is true, cannot be charged with
“breaking” a door which is opened for him to get in. It is otherwise, how-
ever, as to invitations held out as decoys by one of the inmates of the house,
or as to masks in the way of apparent defencelessness, or as to the leaving
open of outer doors, provided this does not leave the main entrance open.
Rex v. Johnson, C. & M. 218; Allen v. State, 40 Ala. 334. Such, also, is the
rule with regard to counterfeit money. A policeman, by pretending to be an
accomplice, may obtain access to a chamber where counterfeiting instruments
are collected; but this does not prevent a conviction being rendered on his
testimony. Wills, Circum. Ev. 117, 118. The guilty party may be induced
by a trap to offer the counterfeit coin, but this does not make the offering the
counterfeit coin any the less indictable. Rex v. Holden, R. R. 154; 2 Taunt.
834. Now, does the fact that a detective attends unlawful meetings for the
purpose of afterwards disclosing their secrets and becoming a witness against
the wrong-doers make him an accomplice. Rex v. Bernard, 1 F. & F. 240;
Rex v. Mullins, 3 Cox, C. C. 526; Com. v. Downing, 4 Gray,29; Com.v. Wood,
11 Gray, 86; Com. v. Cohen, 127 Mass. 282; Campbell v. Com. 84 Pa. St. 187;
State v. McKean, 36 lowa, 343; People v. Farrell, 30 Cal. 316; People v.
Barric, 49 Cal. 842; Williams v. State, 55 Ga. 391; Wright v. State, 7 Tex.
Ap. 574.

One of the most nefarious and infamous conspiracies ever known in this
country—that of the “ Molly Maguires,” in 1876, to coerce by assassination the
coal proprietors of the Pennsylvania anthracite region—was exploded, and the
chief perpetrators brought to justice by the sagacity and courage of a detect~
ive who attended the meetings of the conspirators.and thus became possessed
not only of their plans for the future but of their exploits in the past. The
fact is, there i3 no crime that is not committed under the influences of some
sort of decoy; and to acquit in all cases where the offender is incited to the
crime by some instigation of this kind would leave few cases in which there
could be a conviction, If the decoy is not intentional it may act by the way
of negligence; and if an intentional decoy is a ground for defence so should
be a negligent decoy. DBut it is now well settled that contributory negligence,
unless breaking the causal relation between the offender and the offence, is no
defence. Rex v. Kew, 12 Cox, C. C. 355; Rex v. Forbes, 7 C. & P. 224; Reg v.
Parish, 8 C. & P. 94; Rex v. Beard, 1d. 143.

The only exceptions known to the principle before us exist (1) in cases in-
which to the offence it is essential that it should be «“ against the will ” of the
party injured; and (2) in cases in which the offence consists in certain physi-
cal conditions which cannot exist if a trap be laid.

(1) When it is a condition to an offence that it should be *against the will ”
of the party injured, then there must be an acquittal should it appear that
such party invited the defendant to the commission of the offence. This is the
case with regard to prosecutions for rape: Reg v. Fletcher, Bell, 63; 8 Cox, C. C.
131; Com. v. McDonald, 110 Mass. 405; Brown v. People, 36 Mich. 203 ; State
v. Burgdor, 53 Mo, 65; Walter v. State, 40 Ala. 325; to prosecutions for
highway robbery: Rex v. McDaniel, Fost. 121, 128; Long v. State, 12 Ga.
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293; to prosecutions for assaults, which are not in themselves offences against
the public peace: Rex v. Wollaston, 12 Cox,"C. C. 180.

(2) When there are physical conditions of an offence inconsistent with a
trap, so that these conditions cannot exist when there is a trap, then the de-
fendant must be acquitted. The most striking illustration of this exception
is to be found in the case of burglary already noticed. There can be no pros-
ecution for burglary in cases where the door of the house was opened by its
owner to give the burglar entrance.

‘Whether, when the offence is the special product of the trap, the defendant

~can be convicted, depends upon the exclusiveness of the causal relationship
between the offence and the trap. When the defendant was the passive'tool'
of the entrapping party then there should be an acquittal. On the other
hand, the defendant ought not to escape conviction in any case (with the
exceptions above given) in which he knowingly committed the offence. The
most freqent cases under this head are prosecutions for illicit sales of liquor. In
an English trial in 1881 (Rewx v. T'itley, see London Law Times, July 30, 1881)
a conviction of this class, when the sale was induced by the adroitness of a
detective, was sustained, though it became subsequently the subject of much
discussion in the house of commons. In Scotland (Blaikie v. Linton, 18 Scot-
tish L. R. 583) a similar conviction in 1881 was set aside by the court of jus-
ticiary on the ground that the offence was the product of the solicitation.

. But this can only flold good in cases in which the offender’s action is not im-

putable to his free agency.

2. INEFFECTIVENESS OF INSTRUMENT. The rulmg of Judge Drummond,
that the fact that the pills sent « would not of themselves prevent conception”
is no defence, is put on the ground that “the language of the statute
is not that the article must necessarily procure abortion or prevent concep-
tion, but that it is designed or intended to procure the one or prevent the
other;” and he adds “that these pills were sent in answer to a letter asking
for something that might have that effect, and they were sent with the state-
ment that they were just what the writer wanted.” It may, therefore, be
well argued in this particular case that the defendant was estopped from
maintaining that the pills were innocuous. But aside from the statute, and
the peculiar shape the case took in consequence of the assertions of the de-
fendant, there is little doubt that the decision of Judge Drummond may be
supported on principle. The question, indeed, is one which will always con-
tinue to agitate not only jurists but casuists. An offence is attempted with
unsuitable instruments. Is this indictable? In Germany, after a contro-
versy in which the ablest jurists have taken part, and after numerous treatises
have been written on both sides, the high court of appeals (Reichsgericht)
has decided that an attempt to commit an offence with unsuitable means is
indictable notwithstanding such unsuitability; in other words, alle untaug-
liche Versuchshandlungen sind strafbar. Entscheidungen des Reichsgerichts,
bd. 1, p. 489. It is true that this has by no means silenced the dispute which
has for so long existed on this interesting topic; and in the. first number of
the Zeitschrift fur die gesammie Strafrechiswissenschasft (1881) we have an
elaborate and powerful article by Dr. Geyer, an eminent writer on criminal
law, controverting the decision of the court. But so far as the ruling goes to
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the point that unsuitability of means is not by itself a defence to an indict-
ment for an atlempt, it is sustained by numerous adjudications of our courts.
Reg v. 8t. deorge, 9 C. & P. 483; Rex v. Lallement, 6 Cox, C. C. 204; Reg v.
Cludway, 1 Den, C. C. 515; 2 C. & K. 907; Com. v. MeDonald, 5 Cush. 365;
O’ Leary v. People, 4 Parker, C. R. 187; Slatterly v. People, 58 N. Y. 354, and
other cases cited; Whart. Crim, Law, (8th EQ.)§ 182. See, particularly, Kunkle
v. State, 32 Ind. 220; Johnson v. State, 26 Ga. 611; Mullen v. State, 45 Ala.43;
State v. Napper, 6 Nev. 451; State v. Utley, 82 N. C. 556; State v. I ilsaps, 1d.
549.  And thisisright. If we should hold that there can be no convietion for
attempts with unsuitable instruments there could be few convictions for
attempts, since there are few attempts of which we could say that the instru-
ments to be used were absolutely suitable. But to this there are two excep-
tions: (1) Where a statute says that an offence with a particular instrument
is to have an especial punishment, then under this statute, to sustain a con-
viction, it must be shown that the instrument designated was used. (2) The
instrument, at common law, must be one apparently calculated to produce the
attempted criminal result. If the offender takes aim with a sunflower, or
with a violin, he cannot be charged with attempting to shoot with a gun,
But if he takes aim with a gun whose powder is wet, while the instrument is
as innocuous as would be the sunflower or the violin, he is, nevertheless,
chargeable with the attempt to shoot with the gun. See Blake v. Barnard,
9C. & P. 626; Reg v.James, 1 C. & K. 530; Tarver v. Statd 43 Ala. 354; Rob-
inson v. State, 32 Tex. 65. It is true that if the party threatened knows
that the gun is not loaded, or is loaded in such a way as to be absolutely inef-
fective, then the offence cannot be considered as an atterpt, or as an assault
with intent to kill. Crumbley v. State, 61 Ga. 582. But if the instrument is
apparently calculated to do harm, 4nd is used in such a way as to make it
effective if it is what it seems, then, in the anxiety created, and in the prov-
ocation to retaliation it involves, the constituents of an indictable offence are
made out.
FRrANCIS WHARTON.
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OryEY, Receiver, etc., v. Taxxer and others.
(District Court, 8. D. New York. January 11, 1882.)

1. Jurmspiction oF FEDERAL Counrts OVER BANKRUPT'S PROPEKTY FRAUDU-
LENTLY ASSIGNED.

The district and circnit courts have jurisdiction of a plenary suit brought by
any person against the assignee in bankruptey to assert a claim of superior
title to property of the bankrupt fraudulently assigned before procecdings in
bankruptcy. This jurisdiction is not affected by the fact that other parties
than the assigriee in bankruptcy are necessary parties to the suit.

" 2. RECEIVER OF STATE CoURT—TITLE To PROPERTY ASSIGNED BY DEBTOR IN
¥RrAuD oF CrepiTors—EFFECT oF PROCEEDINGS IN BANKRUPTCY.

The receiver of a judgment debtor appointed in supplementary proceedings
in the state court, under the New York Code of Procedure, does not acquire
#pso facto, by virtue of such appointment, a title to property previously assigned
by the debtor in fraud of creditors, nor any lien thereon, until suit to set it
aside, or other legal proccedings or notice of his claim to treat the assignment
as void; and if no such suit or proccedings are brought or taken by such a
receiver until after the commencement of proceedings in bankruptcy, the re-
ceiver has no title in the property superior to the assignee; nor can he there-
after, under the rule established by the supreme court, (Glenny v. Langdon, 98
U. 8. 20,) maintain an action to vacate the fraudulent assignment. :

8. SamE—How VEsTED wird TITLE To DEBTOR’S PROPERTY.
Such a receiver represents his judgment creditor only, and, like a receiver in
& judgment creditor’s bill, does not hecome vested with the title to such prop-.
erty except through an action to which the fraudalent assignee is a party. .

4. BAME —RECOGNITION IN FOREIGN OR INDEPENDENT TRIBUNALS BY COMITY
ONLY—Not ENTITLED To OBTAIN PREFERENCE OVER OTHER CREDITORS.
A rece.ver, as an officer of the court that appoints hir, is recognized in for-
eign or independent tribunals by comity only. Semble that this comity is
not to be extended so as to confer preferences in favor of particular creditors
to the detriment of the gencral creditors whose interests foreign or independ-
ent tribunals are charged with protecting, and that such a receiver is not enti-
tled to the aid of a federal court, sitting in bankruptey, in obtaining a prefer-
ence over other creditors entitled to its protection.

5. ASSIGNMENT For BENEFIT OF CREDITORS — PROOF OF FRAUDULENT INTENT
REQUISITE T0 SET 1T ASIDE — NoT INVALIDATED DY DELINQUENCIES OF As-
SIGNEE. :

An assignment for the equal benefit of all creditors should not be set aside in
favor of one credjtor as fraudulent except upon clear and convincing proofs of
fraudulent intent. If complete and perfect in itself, and not fraudulent in its
inception, it is not invalidated by the subsequent remissness or inefficiency or
errors of judgment of the assignee.

6. SAME—SUBSEQUENT Acrs oF DEBTOR WHEN NoT EVIDENCE oF FRAUDULENT
INTEXT.
The subsequent employment of the assignor or the continuance of the busi-
ness for working up the old stock, or the fulfilment of outstanding contracts,
-and the purchase of necessary goods therefor, held, in this case, not suflicient
evidence of an original fraudulent intent,.
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In Equity.

Norwood & Coggeshall, for complainant.

Charles Jones, for defendants.

Browx, D. J. This is an action brought to set aside as fraudulent
and void a voluntary assignment made by Nicholas Swartwout to the
defendant Tanner, on March 28, 1877, in trust for the equal benefit
of his creditors.

On March 27th, the day preceding the assignment, Valentine H.
Seaman recovered a judgment against Swartwout, in the supreme
court of this state, for the sum of $4,107.84, upon which execution
was duly returned unsatisfied. Thereafter, upon proceedings sup-
plementary to execution, in accordance with the state practice, the
plamtiff was appointed receiver of the judgment debtor on August 15,
1877, and on August 22d a copy of the order was served, filed, and
recorded, as required by the state law, so as to invest the plaintiff
with whatever rights legally accrued to him as a receiver of the judg-
ment debtor so appointed. The plaintiff claims that he thereby became
vested with the legal title to the property conveyed to Tanner some
four months before.

. On September 11, 1877, involuntary proceedings in bankruptey
were commenced in this court against Swartwout, upon which he was
adjudicated a bankrupt on October 1, 1877. In January, 1878, the
defendant Sage was appointed assignee, and an assignment of the
bankrupt’s property was duly executed to him.

Thereafter on the ninth day of May, 1878, this bill was filed by the
receiver, as complainant, against Swartwout, the judgment debtor.
Tanner, his voluntary assignee, and Sage, the assignee in bankruptey.
The bill alleges that the assignment was fraudulent and void because
made with an actual intent to defraud creditors; and also that the
“assignment was absolutely void” under the state law because no
schedules of property and debts were filed until July 30, 1877, and
not within 30 days after the execution of the assignment as required
by the state law; that the plaintiff, by virtue of his appointment as
receiver, “became entitled to the possession and collection of all the
assigned property;” and on the above grounds the complainant asks
that the assignment be declared fraudulent and void as against the
plaintiff, and that Swartwout and Tanner be compelled to account
to the plaintiff for all the assigned property or its proceeds, and that
the plaintiff be appointed receiver in this suit of all the said property,
with the usual injunection.

Sage, the assignee in bankruptey, was served with a subpena, but
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did not appear or answer. The other defendants have answered,
denying the jurisdiction of the court, the right of the complainant to
institute or to maintain in this court such a suit as this, and also
denying the .lleged fraudulent intent, or the legal 'ihvalidity of the
assignment.

The cause is submitted on the pleadings and proofs.

By section 4979 of the Revised Statutes this court has jurisdiction
of any action “brought against an assignee in bankruptey by any
person claiming an adverse interest touching any property or rights
of the bankrupt transferable to or vested in the assignee.”

If the property assigned by Swartwout-to Tanner in March, 18717,
was conveyed to him in fraud of creditors, as alleged in the bill, then,
by the terms of section 5046, such property or its proceeds became
“vested in the assignee in bankruptcy” when he was subsequently
appointed, unless the appointment of the complainant.as receiver of
Swartwout in the state court, prior to the commencement of the
proceedings in bankruptey, had already vested the title thereto in the
receiver.

The proofs show that all the property, except such as was foreclosed
under outstanding mortgages, has been sold by the voluntary assignee,
and that less has been realized than the amount of the receiv-
er's judgment. If the plaintiff’s claim is sustained, and he is ap-
pointed receiver of said property in this suit for the benefit of his
judgment creditor, the result will be that the whole property of the
banktupt will be applied upon the judgment of a single creditor, to
the exclusion of the assignee in bankruptty and of all other creditors.
In so far, therefore, as the case involves a claim of priority in the
application of the assigned property or its proceeds to the judgment of
Seaman exclusively, it is the case of a person claiming an interest in
the property of the bankrupt adverse to the interests of the assignee
in bankruptey, within section 4979. The assignee in bankruptey was
a necessary party to the suit in order to make a valid sale of thereal
estate referred to in the bill, as well as to be bound by the distribu-
tion of the proceeds; and as the plaintiff’s claim of title to the prop-
erty is adverse to the interests of the assignee, and of all other cred-
itors, the case seems to me to be within the very language of section
4979. That section does not confine jurisdiction to cases in which
there is nothing else involved except an “adverse claim ;” it embraces
“gll suits in law or in equity” between the assignee and persons
claiming an adverse interest. Questions like those here presented can
only be determined by plenary suit, (Smith v. Mason, 14 Wall. 419;
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In re Kerosene Oil Co. 6 Blatchf. 521;) and if the “suit” involves as
an essential part of it the determination of such an adverse elaim,
then the whole “suit” is properly brought in the district or the cir-
cuit court, although other questions be involved, and other parties be
necessarily present to be bound by the decree. Burbank v. Bigelow,
14 N. B. R. 445, 447; Lathrop v. Drake, 13 N. B. R. 472 ; Inre Casey,
10 Blatchf. 376, 382; Marshall v. Knox, 16 Wall. 551; Bachman v.
Packard, T N. B. R. 353; Morgan v. Thornhill, 11 Wall. 65; In re
The Iron Mountain Co. 9 Blatchf. 320; Foster v, Ames, 2 N. B. R.
455; Markson v Haney, 12 N. B. R. 484; Glenny v. Langdon, 98 U.
S. 24. :

2. Upon the authority of the case of Booth v. Clarke, 17 How.
322, I think there is much doubt whether the complainant as a re-
ceiver, an officer of a state court, has any such standing in a court of
the United States sitting in bankruptey as entitles him to its aid in
a case like this, seeking a preference in contravention of the intent
and policy of the bankrupt act. Outside of the jurisdiction which
appoints him, a receiver is not ordinarily entitled to maintain suits
except by comity; and this comity does not extend to aiding prefer-
ences sought to be acquired by statutory assignments or other pro-
ceedings in invitum, to the detriment of other ereditors whose interests
are in the keeping of foreign or independent tribunals. Booth v.
Clarke, 17 How. 822; Brigham v. Luddington, 12 Blatchf. 237, 2492;
Chandler v. Siddle, 10 N. B. R. 236; Willitts v. Waite, 25 N. Y.
577, 587; Hoyt v. Thompson, 5 N. Y. 320; Runk v. St. John, 29
Barb. 585; High, Receivers, § 156; Betton v. Valentine, 1 Curt. 168;
Hope Mutual, etc., v. Taylor, 2 Robt. 278, 284.

In Booth v. Clark this question was elaborately considered in the
supreme court of the United States. The case there was analogous
to the present, except that the suit by the New York receiver was
there brought in the District of Columbia, and also except that in
that case no fraudulent assignment intervened requiring, as in this
case, a further judgment of the court in aid of the receiver’s title.
In a lengthy opinion, Swayne, J., says:

“ We think that a receiver has never been recognized by a foreign tribunal
as an actor in a suit. He is not within that comity which nations have
permiitted, ete. * * % A peceiver is appointed under a creditor’s bill for
one or more creditors, as the case may be, for their benefits, to the exclu-
sion of all other ereditors of the debtor, if there be any such as there are
in this case. Whether appointed, as this receiver was, under the statute

of New York, or under the rules and practice of chancery, as they may be,
his official relations to the court are the same. * * * Je has no extra-

N
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territorial power of official action; none which the court appointing him can
confer with authority to go into a foreign jurisdiction to take posession of the
debtor’s property; none which can give him, upon the principle of comity, a
privilege to sue in a foreign court or another jurisdiction, as the judgment
creditor himself might have done, where his debtor may be amenable to the
tribunal which the creditor may seek. * * * If he seeks to be recognized
in another jurisdiction, it is+to take the fund there out of it without such
court having any control of his subsequent action in respect to it, and with-
out his having even official power to give security to the court, the aid of
which he seeks for his faithful conduct and official accountability.” Pages
335-339. ‘

Towards the close of the opinion it is intimated that if the receiver’s
title had rested, not merely upon the law or practice of the local courts
in the collection of debts, but upon an actual assignment of the claim
by the debtor himself, prior to the bankruptey, by some instrument
universally recognized as passing. a title to property, the decision
might then have been different. Graydon v.Church,7 Mich. 86. This
distinetion would not benefit the -complainant in this case, as nosuch
assignment has ever been made to him. The plaintiff here has no
right or title of his own; he is a mere officer of another court, seeking,
through a judgment to be obtained in this, an independent tribunal,
to enforce and make available certain proceedings in invitum against
the judgment debtor in another jurisdiction, for the exclusive benefit
-of a single creditor. For many purposes the courts of the states and
those. of the United States are treated as foreign to each other, al-
though sitting within the same territorial limits. Walsh v. Durkin,
12 Johns. 99; Baldwin v. Hale, 17 Johns. 272; Tarbell v. Grigys, 3
Paige, 209; White v. Whiteman, 1 Curt. 494; Stanton v. Embury, 93
U. S. 548, 554; Latham v. Chafee, 7 FEp. Rer. 520. In Pennoyer
v. Neff, 95 U. 8. 714, 732, the court say: “While they are not foreign
-4ribunals in their relations to the state courts, they are tribunals of
different sovereignty exercising a distinet and independent jurisdic-
‘tion.” :

The United States district court of this district, sitting in bank-
‘ruptey, is charged with the protection of the interests of creditors of
‘the bankrupt thronghout the whole country. Its discharge of the
‘bankrupt here is operative in all the states; and, as the interests which
the court is charged with protecting are not local, but national, there
-would seem to be no good reason why a United States court in bank-
ruptcy, sitting in this state, should be bound to aid an officer of a
.state court in securing a preference over other creditors, any more
‘than if the bankruptey proceedings happened to be in a similar court
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charged With the same duties and in favor of the same creditors, sit-
ting in a state adjoining, or in the District of Columbia. If the assets
sought by the bill are within the control of this court, an independent
Jurisdiction, then the same reasons exist for refusing to aid the com-
plainant in appropriating them to the exclusion of the whole body of
creditors who are entitled to the protection of the court in bankruptey,
wherever sitting, as much as if the assets were in the District of
Columbia. The case might be different if the complainant had ever
become so vested with the absolute title to the property as to need no
further adjudication to determine his rights or to make them available.
Instead of that being the case, it is only in and through a further judg-
ment of some competent court that it can be ascertained whether h

has any right or title whatsoever. :

On the other hand, section 4979 and other sections of the bank-
rupt law indicate a policy to permit, if not to require, all adverse
claims upon the bankrupt estate to be adjudicated in the courts of
bankruptey. If, therefore, the receiver had, prior to the bankruptey, -
a complete legal title to the property transferred to Tanner, or even
a complete and perfect legal lien upon it, recognizable by general
law, then it would seem that the court in bankruptcy is the proper
forum in which to assert his title or lien, and that it ought to be
there fully recognized and enforced; while, if his title or his lien is
imperfect or inchoate only, he cannot be entitled to any aid from this
court or any other court to perfect it, against the interests of other
creditors, after the commencement of proceedings in bankruptey, and
the vesting of the property in the bankrupt’s assignee under section
5046.

The essential point in the decision of Booth v. Clarke is that a
receiver’s title to property not reduced to possession and not sup-
ported by any assignment from the debtor, is not such a title as will
prevail in independent tribunals against the interests of other credit-
ors entitled to its equal protection; and if this doctrine is applied as
regards the undisputed property of the debtor, it would seem to be
still more applicable to cases where a fraudulent assignment stands
in the receiver’s way, and the preliminary judgment of this court is
required in aid of his alleged title.

3. Aside, however, from the question of the receiver’s stand-
ing in this court in such a suit as this, it is clear that he cannot
maintain this action except upon the basis of his holding the legal
title to the assigned property by virtue of the order of the state court
appointing him receiver prior to the commencement of the proceed-
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ings in bankruptcy. Unless at that time he already held the title,
it became by section 5046 “vested” in the assignee in bankruptey,
and no subsequent suit would avail him; nor, unless he had some
" title paramount to that of such assignee, could he maintain any
action to set aside the voluntary assignment after the appointment
‘of the assignee in bankruptey, as the supreme court has held that
right to be vested exclusively in the latter. Glenny v. Langdon, 98
U.S.20, 27; Trimble v. Woodhead, 102 U. S. 647; Moyer v. Dewey, 103
U. S. 301.

The plaintiff claims that the order appointing him receiver invested
him instanter with the title to this property, on two grounds: First,
because the voluntary assignment had become under the state law
absolutely “void” for want of schedules being filed as required; second,
‘because it was made with an actual intent to defraud creditors.

When this case was previously before the court upon demurrer to
the bill of complaint (19 N. B. R. 178) it was assumed that the as-
signment was absolutely void under the state law, according to the
allegations of the bill, which the demurrer admitted; and, the title
being therefore legally in the debtor, that the appointment of the plain-
tiff as receiver transferred the debtor’s title to the receiver as in or-
dinary cases, (Porter v. Williams, 5 Seld. 142,) and consequently that
his title was antecedent and paramount to that of the assignee; and
the demurrer was therefore overruled. :

It now appears that the assignment was executed and delivered on
March 28, 1877, and that, by the state law then in force, a failure to
file schedules as directed by the statute did not invalidate the assign-
ment. Brennan v. Willson, 71 N. Y. 502 ; In re Croughwell, 17N.B.R.
337; Thrasher v. Bentley, 59 N. Y. 649 ; Hardmann v. Bowen, 39 N.Y.
196, 199. The act of 1877, making assignments “void” if schedules
were not filed within 30 days after the assignment was executed, was
not passed until June 16th, nearly three months after this assignment
was made. Section 28 of the latter act (Laws 1877, chapter 460)
repeals prior acts, but declares that this repeal “shall not affect any
proceedings had; and any proceedings pending under the act hereby
referred to may be continued under this act.” But as 30 days after
the assignment of March 28th had already expired long before June
16th, when this act was passed, the new act could not possibly be
applied in that particular to the assignment in question. The act
declares that the repeal of former acts shall “not affect any proceed-
ings had.” One of the “proceedings already had” in this case wag
the vesting of the title to this property in the assignee without liability
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to be defeated through any mere delay in filing schedules. This title
must therefore necessarily stand, under this language of the act, un-
less something else in it plainly defeats the title. The subsequent
proyision, that “proceedings pending may be continued under this act,”
is, it seems to me, wholly insufficient to defeat it. ' The language is
permissive, and does not indicate any purpose of defeating any former
assignments for such a cause. The act contains no regulation or
direction in regard to pending assignments in which more than 30
days have already elapsed without schedules being filed; and the
validity of such ass.ignments must therefore be judged according to
the prior acts, and under these the assignment, as we have seen, was
not void. '

The title to this property being therefore in the voluntary assignee
at the time the receiver was appointed, through a deed valid as
between the parties to it, the question remains whether, assuming
that the assignment was fraudulent as to creditors, the receiver, upon
hisappointment, acquired ipso facto the title to the assigned property,
oronly a right of action, as representative of the judgment creditor, to
procure it to be adjudged invalid in a suit instituted for that purpose.
If the latter is all that the receiver acquired by his appointment, then,
as he failed to institute any such suit till long after the commencement
of proceedings in bankruptey, the property had, by virtue of section
5046 and section 5044, already vested in the assignee in bankurptey
prior to the filing of this bill.  Miller v. O’Brien, 9 Blatchf. 270; Inre
Wynne, 4 N. B. R. 25. The complainant was appointed receiver in
broceedings supplementary to execution under the Code of Procedure
as it existed prior to the amendment of 1880. These proceedings
were adopted as a substitute for the former creditor’s bill, to reach
assets of a judgment debtor after execution returned unsatisfied, and
the practice under the Code is in most respects substantially the
same as formerly existed, except in matters of form. The Code author-
ized a receiver to be appointed “of the property of the judgment
debtor,” (old Code, § 298; new, § 2464,) just as a receiver was for-
merly appointed in the simplest form of a ereditors’ bill brought
against the judgment debtor alone. The Code did not define the
powers or duties of such a receiver, but adopted them as they existed
in the former practice. By that practice such a receiver became
vested, by the order appointing him, with all the property and effects
of the debtor which he had in his possession or under hls control;
but not with property to which the debtor had himself no title, but
which he had conveyed to another in fraud of creditors. To have
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the receivership reach such property it was necessary that the cred-
itors’ bill shonld be of broader scope, including the fraudulent grantee
as a party defendant, and assailing the fraudulent transfer itself.
The receiver appointed in such an action became a receiver of the
properiy described in the bill, and vested with the title as against all
the parties to the cause. Browning v. Bettis, 8 Paige, 568; Cas-
silear v. Simons, 1d. 273 ; Green v. Hicks, 1 Barb. Ch. 309; Van Al-
- styne v. Cook, 25 N. Y. 489, 496 ; Edmeston v. Lyde, 1 Paige, 637.
In the case last cited, the chancellor, speaking of creditors’ bills,
8ays: ' )

“When the property has been fraudulently assigned by the debtor, so that
he has no legal or equitable rights as against the assignee, it will be neces-
sary to make the assignee a party to enable the court to reach the property in
his hands. A decree against the fraudulent assignor would not in that case
give any right to the property in the hands of the assignee. But when the
debtor still retains_the legal or equitable interest in the property, such interest
may be conveyed to the complainant, or transferred to a receiver under the
decree or order of the court.” '

Unless the fraudulent grantee had been thus made a party to the:
bill, and the transfer directly assailed, the receiver was liable to an
~ getion of trespass for meddling with the property fraudulently trans-
ferred, and his appointment as an officer of the court would not be
suffered to protect him. Parker v. Browning, 8 Paige, 388. If prop-
erty claimed by the judgment debtor was in the possession of another
person making claim to it, a receiver would be appointed who might.
bring suit to try the contested right, representing in that case the
judgment debtor only, (Chipman v. Sabbaton, T Paige, 47 ;) but, so far
from there being under the former practice any recognition of a title. .
in a mere receiver, who was appointed upon a bill against the judg-
ment debtor alone, to property which the debtor did not own, but had
conveyed away in fraud of creditors, it was to the very last doubted
by the chancellor whether such a receiver had any right even fo file-
a bill to impeach such a conveyance. It was for the judgment cred-
itor himself to pursue this remedy. Green v. Hicks, 1 Barb. Ch. 309,

1. 814,

Since the Code,.upon the same doubts, such bills have been dis-
missed as unauthorized, (Seymour v. Wilson, 16 Barb. 294; Haynor v.
Fowler, 16 Barb. 300,) and in Hyde v. Lynde, 4 Comst. 387, Bronson,
C.J., says: “A receiver of the effects of such a [fraudulent] grantor
could not avoid the grant.” Page 393. In the case of Porter v. Will-
mms, 5 Seld. 142, it was, however, finally determined that the re-
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ceiver, as the representative of the creditor, might maintain such a bill
to impeach the fraudulent conveyance as the creditor himself might
have done. The ground of the right of action thus allowed is not that
the receiver already has the title to the property, but only that he
represents the creditor, and as such has a right to assail the fraudu-
lent grant by suit. The creditor, however, bas no title to the prop-
erty, nor has he even any lien upon it, until he files his bill, or levies
his execution if the property be chattels. Lawrence v. Bank of Repub-
lic, 35 N. Y. 320.

As stated before, the Code adopted the former practice as to receiv-
ers, with no substantial enlargement of their powers. By the old
Code, § 298, the receiver, on filing the order appointing him, is vested
“with the property and effects of the judgment debtor.” Section
299 (see new Code, § 2447) expressly declared that “if it appear that
a person alleged to have property of the judgment debtor claims an
interest in the property adverse to him, such interest shall be recov-
erable only in an action against such person by the receiver.” Ac-
cordingly, the unqualified language of section 297, which authorized
the court to apply to the satisfaction of the judgment “any property
of the judgment debtor in the hands of himself or any other person,”
has been construed to mean only property of which the debtor was
the unquestioned owner, not including property fraudulently cou-
veyed. Rodman v. Henry, 17 N. Y. 484; Lathrop v. Clapp, 40 N. Y.
328, 333. The same construction and the same limitation would
seem to be applicable to the same words of section 298, which purport
to vest the receiver “with the property and effects of the judgment
debtor,” so that they cannot be held to effect any transfer, ipso facto,
of a present title to property which has been conveyed by the debtor
inr fraud of ereditors.

The uniform course of adjudication since the Code is to the same
effect, wherever the question has been really presented. If the re-
ceiver, by virtue of his appointment, were ipso facto vested with the
title to such property, the proceedings appointing him would be a
good defence to an action of trespass for taking the property. Where
the receiver obtains a title direct from the judgment debtor it has
been held that he can maintain trover for conversion of the property.
Wilson v. Allen, 6 Barb. 542. But as respects property fraudulently
assigned by the debtor, he has no such title as will protect him
against an action of trespass.

In Brown v. Gilmore, 16 How. Pr. 527, this precise question arose
in & suit for trespass where the defendants, the agents of a receiver,



OLNEY . TANNER. 111

undertook to Justlfy by pleading the receiver’s authority, and alleged
title to the property taken. Emott, J., says:

The defendants have not the right to litigate that question in the present
action, but only the validity of the sale inter partes. The receiver not only
stands in the place of the debtor, but represents creditors, and can, therefore,
in a proper way impeach fraudulent acts of the debtor; but in neither capac-
ity could the receiver justify the forcible seizure of this property if it had been
sold to the plaintiff by an actual and complete transfer, so as to make a valid
sale between him and his vendor. 7The receiver could not question such a
transfer as representing the judgment debtor, * * * nor could such &
defence be interposed in this suit by this officer as representing the creditors;
because this property, even if transferred with a design to delay and defraud
them, did not for that reason belong to them, so that they or their represen-
tatives could exercise an immediate control over it. * * #* TUntil an exe-
cution is levied upon personal property the judgment creditor has no right in -
it or control coverit. But the receiver does not stand in the place of an evecu-
tion. The only way he can intervene in behalf of creditors in such cases is by
instituting a suit to impeach and set aside the validity of such transfers.

To the same effect is Teller v. Randall, 40 Barb. 242, and People
v. King, 9 How. (N. Y.) 97.
In Bostwick v. Menck, 4 Daly, 72, Robinson, J., says:

_ “The fraudulent assignor could not impeach his own assignment, nor could
any other person do so exceptas a creditor by judgment, after execution thereon
had been returned unsatisfied, who should by his own suit, or through a receiver
appointed in his behalf, evince his dissent thereto by assailing it in a direct
proceeding instituted for the purpose of avoiding it.”

In the superior court it has been still more explicitly decided that
the receiver has no title nor lien in respect to such property until the
commencement of his suit. Fields v. Sands, 8 Bosw. 685; Conger v.
- Sands, 19 How. (N. Y.) 8. '

In Fields v. Sands the court say:

“Such proceedings (supplementary) no more create a lien upon the assigned
property than would a judgment creditor’s suit against the debtor only. Such
proceedino's do not affect property vested in a third person. * * * The
receiver merely obtains authonty to litigate the validity of the transfer by a
suit against the assignee.”

In Bostwick v. Menck, 40 N. Y. 383, the receiver had been appointed
upon a small judgment of $200. In setting aside a fraudulent assign-
ment he had recovered by the judgment below the whole assigned
property, some $15,000, upon the theory that he was vested with the
title of the whole property in trust for all the creditors. This judg-
ment was reversed, and his recovery limited to the amount of the
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judgment on which he was appointed. The question necessarily
involved the nature and extent of a receiver’s elaim, by virtue of his
appointment as receiver, upon property fraudulently assigned. In
the opinion of the court, Grover, J., says:

“Ile acquires no right to the property (fraudulently assigned) by succession
to the rights of thedebtor ; * * * no rights (i. e., of property) other than
those of the debtor are acquired. He does not acquire the legal title to
such property by his appointment. That is confined to property then owned
by the debtor; and the fraudulent transferee of property acquires a good
title thereto as against the debtor and all other persons, except the cred-
itors of the transferror. The only right of the receiver is, therefore, as
trustee of the creditors. The latter have the right to set aside the trans-
fer and to recover the property from the fraudulent holder ; and the re-
ceiver is by law invested with all the rights of all the creditors represented
by him in this respect. It is clear that the right of the receiver, repre-
senting the creditors and acting in their behalf, is no greater than that of the
creditors.” “They, (the assignees.)” he continues, “have the right to retain
the property until the superior right of creditors to divest them of it is shown.
This right of creditors they have the right to litigate in respect to each cred-
itor.” Pages 385, 386.

In the court below it was not held that the receiver took title to
such property upon his appointment, but only “upon the court declar-
ing such transfer void.” Bostwick v. Beiser, 10 Abb. 197. Not only
is the whole reasoning and language of the opinion in the court of
appeals very clear that no title vested in the receiver to such property
by the mere fact of his appointment, but the decision that the re-
ceiver can recover only sufficient to satisfy the particular debt set
forth in the bill, is incompatable with his having any general title to
the whole assigned property; and if he has no title to the whole,
there is no specific part which he can separate from the rest to which
he can lay any claim of title.

Such fraudulent transfers, therefore, are no more absolutely void as
respects suchareceiver than as respectsjudgment creditors themselves.
They are avoidable ouly when assailed at the election of the ereditor
or receiver, in an action brought for the specific purpose of setting
them aside. High, Rec. § 411. “There is nothing in this respect ‘
that a receiver might do that the creditor himself cannot do.” Dol-
lard v. Taylor, 33 Superior Ct.R. 496, 498. In Becker v. Torrance,
31 N. Y. 637, the court say “the officer [court] could do nothing ex-
cept to appoint & person [receiver] who should represent creditors by
commencing and prosecuting such a suit.” And in Underwood v. Sut-
cliffe, 77T N. Y. 62, Andrews, J., says:
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“A receiver is regarded as the representative of the creditor in whose behalf
he is appointed for the purpose of maintaining an action to avoid fraudulent
transters by the debtor of his property. He may disaftirm his acts, and in
doing so he acts as the trustee for creditors.”

TFrom this examination it seems clear that a receiver appointed in
supplementary proceedings cannot be held-to be vested, by virtue of
his appointment, with the title to property fraudulently conveyed by
the judgment debtor. The court which appoints him cannot, as we
" have seen, put him in possession of such property. It will not author-
ize his meddling with it, nor protect him if he do so. If he interfere
with it by his own act, or that of his agents, he is liable as a trespasser
for its value. He may-assail the fraudulent transfer by action, as the
creditor himself might do, and not otherwise ; and he cannot recover
more than the individual creditor could recover in a similar action.
He may take no steps to set the fraudulent transfer aside until long
after his appointment. In the present case it was nearly six months
afterwards. Dealings with the property by the voluntary assignee,
in the mean time, are valid. Sales pass a good title to the purchaser,
(Barney v. Griffen, 4 Sandf. Ch. 652; Wakeman v. Grover, 4 Paige,
42; Pine v. Rikert, 21 Barb. 469; Okic v. Kelly, 12 Pa. St. 323, 327;)
and even the proceeds of such sales, if- disbursed according to the
terms of the assignment, cannot be reached, nor the assignee held
accountable therefor. Awverill v. Loucks, 6 Barb. 477 In re Wilson,
4 Bank. 430; and cases last above cited. All the essential attributes
of a title, or even of a specific lien, in the receiver during that period
are therefore wanting, for a specific lien could not be thus divested.
Mugrray v. Ballou, 1 Johns. Ch. 577, 580; Sheridan v. Andrews, 49 N.
Y. 480-483. Hisright is a right of action only, like that of the cred-
itor whom he represents. He has no title until so adjudicated, or
until he is appointed receiver in an action brought to set aside the
conveyance. If he sleep upon his rights they will be lost. Until he
acquires title or a specific lien by such a suit, his right of recovery
is liable to be defeated by the same contingencies which would defeat
a creditor pursuing the same remedy. Among these contingencies
are a prior sale and distribution of the property by the assignee, a
levy by any other execution creditor, (Storm v. Waddell, 2 Sandf. Ch.
494; Cuyler v. Moreland, 6 Paige, 273; Lansing v. Easton, T Paige,
364; Storm -v. Badger, 8 Paige, 129; Becker v. Torrance, 31 N. Y.
631; Davenport v. Kelly, 42 N. Y. 193; In re Patts, 9 Fep. Ree. 542,)
or an adjudication in bankruptey. : '

v.10,n0.1—8
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Such an adjudication prior to the filing of the bill operates as an
immediate sequestration of the debtor’s effects to the use of credit-
ors, and cuts off the receiver’s inchoate right of action as it does that
of the creditor himself. Johnson v. Rogers, 15 N. B. R. 1. Up to
that time the receiver in this case had done nothing evincing any
dissent to the assignment. As receiver he might have already ac-
quired other property belonging to the judgment debtor sufficient to
satisfy the judgment upon which he was appointed receiver; and in
that case he would have had no inducement, nor even any legal right,
to assail the questionable title of an alleged fraudulent grantee; or
he might doubt his ability to make such an attack successfully.
Though voidable, the fraudulent transfer was not void; and it might
be acquiesced in by him, or by the creditor whom he represented, at
his election. Rapalee v. Stewart, 27 N. Y. 8310; Babcock v. Dill, 43
Barb. 577. -

The title to this property, therefore, necessarily remained in the
voluntary assignee until it was legally avoided, or until due legal steps
were taken by the receiver for that purpose; and no lien could be
acquired by the receiver until he gave notice of his election and inten-
tion to avoid if, or by suit brought for that purpose. Weed v. Pierce,
9 Cow. 728, 729; Becker v. Torrance, 31 N. Y. 636, 639; Okie v.
Kelly, 12 Pa. St. 323; Flield v Sands, 8 Bosw. 685; Conger v. Sands,
19 How. Pr. 78.

Before any such steps were taken the right to the property was, by
section 5046, vested in the assignee in bankruptcy and thereafter the
latter, according to the decisions of the supreme court above cited, had
the exclusive right to take proceedings to avoid the assignment.

4. To warrant the court in setting aside an assignment for the
equal benefit of all creditors, at the suit of one creditor seeking fo
appropriate the whole assets to his own claim, the proofs of fraud-
alent intent must be clear and convincing. Prominent among the
proofs urged in this case is the fact alleged that the debtor, by means
of an answer without merits and through dilatory proceedings, delayed
the recovery of the creditor’s judgment aslong as it was in his power,
and made the assignment only at the last moment prior to the recov-
ery of the judgment, which could no longer be postponed. An assign-
ment under such circumstances for the equal benefit of creditors, or a
petition in bankruptey, was rather the duty of the debtor than evidence
of fraudulent-intent. 2 Spence, Eq. Juris. 350; Mayer v. Hellman,
91 U. 8. 500; Hauselt v. Vilmar, 2 Abb. (N. C.) 222. If the assignment
is legally complete and perfect, and is intended to devote, and does
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devote, all the debtor’s property to the payment of his debts, it can-
not be invalidated through the subsequent remissness or inefficiency
of the assignee. Creditors have ample remedy against the assignee
for his misconduct, if any ; and they should be held to these remedies,
rather than be allowed to subvert the assignment on the claim that
such remissness is an evidence of original fraudulent intent. Hardnan
v. Bowen, 39 N. Y. 196, 200 ; Schults v. Hogan, (N. Y. Ct. of App.) 12
N. Y. Weekly Dig. 463. This principle covers most of the other
objections urged against this assignment. They relate almost exclu- -
sively to the subsequent conduct of the assignee. The assignee was
a son-in-law and clerk of the debtor. His business had been that of
carrying on a tannery. At the time of the assignment there was con-
siderable stock, in the various stages of manufacture, and an out-
standing contract of the debtor for the manufacture of leather for
mail-bags, which it was deemed prudent to fulfil. For this purpose -
the assignee had a right to continue the employment of the hands
then about the tannery and also to employ the assignor. I do not
find from the evidence that the business was continued beyond what
was necessary in fulfilling this contract, and working up the stock on
hand, or that this was disadvantageous to the estate. The debtor had
also, the year prior to the assignment, given to the assignee a chat-
tel mortgage, which was a second lien upon his stock in trade, and which
was doubtless invalid as against an execution creditor; and shortly
before the assignment he had also given him a bill of sale of some
other articles unencumbered. From the testimony of the assignee,
who was called by the complainant, a full and valuable consideration
for both of these was proved.

The change of possession was all that the circumstances required.
The assignment was immediately recorded, and was notorious. The
assignee swears he took immediate possession. He notified the
hands, and paid them; he bought and sold goods, and advanced his

"own moneys in part upon necessary purchases; he changed his bill-
heads; opened a new set of books as assignee, and a new bank ac-
count where deposits were made. '

The real estate of the debtor was mortgaged to its fuil value, and
was afterwards foreclosed without any surplus. . For such portion as
was occupied by the debtor, it was proved that he accounted to-the
assignee for its full rental value.

The evidence discloses a number of details of an unsatisfactory
character. Information given by the assignee was in several partic-
‘ulars less definitc than he ought to have been able to furnish. The
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winding up of the business was in a considerable measure entrusted
to the assignor, who was employed by the assignee ; but I do not find
sufficient evidence to show that the assignor was eitheroverpaid for his
services, or that the assignment was made, or was intended to be made,
subsidiary to his own purposes. Whatever errors existed seem to me
errors in management rather than in anything belonging to the as-
signment in its inception. ' The plaintiff shows various circumstances
raising doubts of good faith, but he called the defendants as his own
witnesses. He is bound by their answers where not shown erroneous,
and they have given their answers to such suspicious circumstances.
The proofs do not go beyond suspicion, and this is not enough. The
bonds required from the assignee furnish security to the creditors for a
true account by him of the assets coming to his hands, or with which
he is justly chargeable, and for the faithful discharge of his duties.

I do not think I'should be justified, either upon the law or the facts,
in setting the assignment aside as fraudulent against creditors, and
the bill must therefore be dismissed, with costs.

Arrexy & Co. v. THOMPSON.

(District Court, W. D. Tennessee. January 7, 1882)

1. BANKRUPTCY—VACATING DISCHARGE—~WANT oF NoTicE—REv. ST. § 5109—
JurispicTION—WHAT PETITION SHOULD SHOW.

If no notice be given to the creditors of the separate application for a dis-
charge, as required by Rev. St. § 5109, the certificate of discharge will be
vacated on petition of the creditors. The district court has inherent power,
by necessary implication, from the statute to entertain a petition for that
purpose. It seems that the petition should show a ground for withholding the
discharge if sct aside, but it was not for special reason required in this case.

2. SAME—PARTNERS—OPPOSING DISCHARGE—WANT OF JURISDICTION IN THE
CoUurT—BANKRUPT NoT A RESIDENT NOoR DoING BUSINESS IN THE DISTRICT
—OBJECTION, WHEN MUST BE TAKEN-——WHEN WAIVED.

The creditors, when notified that bankruptcy proceedings have been com-
menced, must promptly, by a motion or petition to vacate the adjudication,
ebject to the jurisdiction of the court, or the objection is waived. They can-
not prove their debts, appoint an assignee, distribute the estate, use the
proceeds for their benefit, and for the first time object to the jurisdiction
in opposition to the discharge. An application to vacate the certificate for
want of jurisdiction of the original bankruptcy petition by copartners, be-
cause one of the members of the firm did not reside within, or the firm do
business within, the district, as required by statute, was denied. These facts
will be presumed in favor of the jurisdiction, however the truth may be,
especially if the petition defectively states enough from which jurisdictional
facts may be inferred.
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In Bankruptey.

Petition to set aside and annul a certificate-of dlscharge filed by a
creditor against the bankrupt, to which he has demurred. The pe-
titioners allege that a final discharge was granted on the ninth day
of June, 1881, but that the register’s certificate of conformity was
premature, because of a failure to comply with certain prerequisites
required by law in the course of the proceedings. The grounds
alleged for setting aside the discharge are as follows:

(1) That.Thompson was not a resident or citizen of this district, and the
court had not jurisdiction. (2) That he has never filed schedules of his indi-
vidual liabilities and individual assets; as required by Rev. St. § 5014 et seq.
{3) That petitioners, as individual creditors of Thompson, were never served
with any notice, as required by Rev. St. § 5019, and that this failure to file
schedules of his individual creditors and assets makes the order of adjudica-
tion illegal as to his individual debts. (4) That no notice was given or publi-
cation made to the creditors who had proved their debts of Thompson’s appli-
cation for discharge, as required by Rev. St. § 5109, and that petitioners having
proved were entitled to notice, and had none of the application for discharge.
{5) That his assets did not pay the required per centum, nor did he have the

_required assent,

The demurrer takes objection on the following grounds:

(1) The petition does not allege the discharge was fraudulently obtained.
(2) The particular grounds required by Rev. St. § 5110, for withholding a dis-
charge, are not specified. (3) No one of the particalar grounds for annulling
a discharge, required by Rev. St. § 5120, is specified. (4) It is not alleged
that the petitioners did not have full knowledge of the acts alleged for avoid-
ing the discharge before the same was granted. (5) The first specification
does not aver that the firm of Lonsdale & Thompson, by which the petition
was filed, did not do business within six months next preceding the bank-
ruptey petition in this district. (6) The second specification does not aver
any ground for avoiding a.discharge. (7) The third specification does not
aver that the notice prescribed by the court under section 5019 was not given,

“nor that the marshal did not mail to them the notice required to be given,
and does not show any ground for avoiding a discharge. (8) The fourth
specification sets forth no ground known to the law for avoiding a discharge.
(9) The fifth specification sets forth no ground for avoiding the discharge.

George W. Gordon, for the creditors.

Gantt & Patterson, for the bankrupt.

Haxyionp, D. J.  The demurrer makes the mistake of treating this
‘petition as one filed under section 5120 of the Revised Statutes, being
section 34 of the original act. If it is to be tested by the require-
ments of that section the demurrer is well taken; but it is not. The
petitioner invokes the jurisdiction of the court to correct a decree
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improvidently granted, not entirely because of .irregularities, but
because the decree is void for want of jurisdiction to make it. I shall
not stop to inquire how far, conceding the jurisdiction of the court,
the petitioners may go in the correction of mere irregularities in the
bankruptey proceedings by a petition of this character, because treat-
ing the demurrer as if it challenged the right to do this, it eannot be
sustained for the reason that it is too broad and goes to the whole
petition, as well that part which attacks the jurisdiction to grant the
discharge as that which seeks to avoid it for irregularities. Indeed,
I think the petition itself only sets out these irregularities as aver-
ments of facts showing a want of jurisdiction to grant the discharge;
and whether so intended or not that must be its legal effect, for I take
it that mere irregularities can only be corrected, while the case is
pending, by this court itself, or the circuit court, on a supervisory
petition, as other errors are corrected in bankruptey proceedings, and
not otherwise. There is no prayer to correct errors in that sense,
but one to annul the discharge for want of jurisdiction, and I shall
treat the petition as filed for that sole purpose.

The record of the bankruptey proceedings, furnished me by counsel
with their briefs, does not contain the original petition in bankruptey,
and if I could look into it all in determining this demurrer, I do not now
know what are its averments. This petition does not show, but only
states,that he was not a resident or citizen of this district. Iinfer from
what is alleged in this petition that the bankruptey petition was the
copartnership petition of Lonsdale & Thompson. This petition to set
aside the discharge assumes that as to the individual liabilities of
Thompson there can be no discharge, unless he was a resident or ¢iti-
zen of this district, and that a failure to file schedules of his individual
debts and assets renders a decree granting him a discharge void for
want of jurisdiction. The creditor filing this petition to annul the dis-
charge was, as appears by the petition itself, a creditor of the firm
as well as a creditor of Thompson individually, and he actually ap-
peared and contested Lonsdale’s right to a discharge by filing speci-
fications in opposition to it, which were decided in favor of the bank-
rupt. Having procured from the clerk the original petition, I find
that it avers that “the petition of John G. Lonsdale, Jr., of the county
of Shelby and state of Tennessee, and George C. Thompson, of the
parish of Carroll and state of Louisiana, respectively composing the
firm of Thompson & Lonsdale, and district aforesaid, respectfully
represents that the said John G. Lonsdale, Jr., and George C. Thomp-
gon, copartners, transacting business at Memphis, in the county of
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Shelby and state of Tennessee, in said district, have resided, as
aforesaid, for six months next immediately preceding the filing of
this petition, ete.” There are attached to the petition schedules purport- .
ing to be those of the firm liabilities and assets, and of John G. Lons-
dile’s individual liabilities and assets, but nothing: purporting to be
schedules of Thompson’s individual liabilities and assets.

From this analysis of the petition we are now considering, and this
statement from the record, it will be seen how inartificial and defect-
ive it is, considered as one to set aside the discharge and supersede
the proceedings for causes not mentioned in' section 5120 of ‘the
Revised Statutes. If this demurrer should be sustained because of
these defects the petition could be amended, and although it does
not set out the original bankruptcy proceedings in so full a mauner
as to raise all the questions involved, nor make the record an exhibit,
ag it should do, I have, in pursuance of my habit to wind up the old
bankruptey business of this court as best we can, concluded to treat
the petition as if the record were an exhibit to it, and as if it were
more specific in the allegations based upon that record, though I
think such a practice wholly subversive of orderly procedure. But
we never had, in this court, any rules regulating the practice in
‘bankruptey, outside of the general orders of the supreme court, and
I know, from my own experience at the bar, how difficult it was for a
lawyer to determine how to proceed in their absence in matters not
regulated by the statute or general orders. Since the repeal of the
act it would be useless to prescribe rules, and there is excuse for not
too much serutiny of informalities of the kind mentioned.

The demurrer admits the facts stated to be true, and the first
question is whether a creditor who has proved his debt can, at
this stage of the proceedings, object to the jurisdiction of the court
to grant the discharge. The jurisdiction is denied on two grounds,
essentially different in their character: First, the creditor alleges he
‘had no notice, and none was given to him or other creditors who had
proved their debts, of the application by Thompson for & discharge, as
required by section 5109 of the Revised Statutes, which enaqts:

«Upon application for a discharge being made, the court shall order notice
to be given by mail to all creditors who have proved their debts, and by pub-
lication, at least once a week, in such newspapers as the court shall designate,
due reguard being had to the general circulation of the same in the district, or
in that portion of the district in which the bankrupt and his creditors shall
reside, to appear on a day appointed for that purpose, and-show canse why a
discharge should. not be granted to the bankrupt.” Rev. St. § 5109.
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On this branch of the case it will be important to determine whether
a failure to give this notice operates to render the decree granting
the discharge void, or whether it is only voidable on showing some
ground for which it should have been withheld if properly presented
before granting the discharge. Secondly, the creditor attacks the
jurisdiction of the whole bankruptcy proceeding at the point of the
original petition by alleging that the bankrupt was not a citizen or
resident of this district, but of Louisiana.

It will be seen from what has been said how important to every
person holding a certificate of discharge in bankruptey, and to all
holding claims against them, are the questions raised by this peti-
tion. Here is a creditor, after the discharge is granted, attacking it
as void for want of jurisdiction, or for irregularities that necessarily
reopen the whole case, and compel us to go over it again, to deter-’
mine not only the question of jurisdiction, but many other matters
pertaining to the proceeding, and this, too, at the suit of a creditor
who proved his debt, and took part in 4he proceedings without mak-
ing this objection that he now sets up. Can this be done, and if so,
under what limitations or restrictions? It is sometimes, indeed very
often, said loosely that it is never too late to take objection to the
jurisdiction of a federal court, and there is not wanting a kind of judi-
cial sanction for the notion that in determining questions of jurisdic-
tion in these courts a more strict rule is to be applied than to other
courts, and that they must be treated with that degree of scrutiny
that is applied to jurisdiction obtained by extraordinary process, or to
that belonging to courts of extraordinary powers. I dissent entirely
from this view, and while we are constrained by authority in that
class of cases where jealousy of these courts has resulted in very
strict construction of their jurisdiction, and the mode of obtaining it,
the principle does not at all apply in bankruptey, admiralty, and
other proceedings of which they have exclusive cognizance, so far as
pertains to jurisdiction over the persons or res involved in the litiga-
tion.

Entire want of jurisdiction over the subject-matter may be taken
advantage of at any time, and it is never too late to make the ob-
jection; and it may be even collaterally attacked. Freeman, Judg-
ments, § 120; Id. § 117 et seq. But where the objection goes mevely
to a want of jurisdiction of the person or the thing, there may be a
waiver of the objection or restrictions as to the time and manner of
making it; the judgment becomes not void, but only voidable, and pre-
sumptions are indulged in favor of the jurisdiction, unless it be made
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to appear by direct proceedings that there was a want of it. Id. § 124.
It is not necessary to go into the technical complications of this sub-
ject here, but only to advert to the distinction, that we may have it
in mind in considering this case. There is another familiar principle,
that no man shall be bound by a decree injuriously affecting his
interests without notice of the proceeding, either actual or construct-
ive, to be given as prescribed by law for the purpose of binding him.
Now, it is one of the peculiarities of our late bankruptey practice
that, in a case of voluntary resort to the court, an adjudication, and
necessarily an implied judgment that the court has jurisdiction, fol-
lows upon the mere filing of the petition without notice to anybody.
It is true, the register was required to examine the petition and sched=
ules and certify to their formal compliance with the requirements of
the law, and if he found them defective in jurisdictional averments
there would be nv adjudication; bui as such a' defect would rarely
appear, the form of the petition being prescribed by the rules, ordi-
narily the objection to the jurisdiction would rest in facts contrary to
the averments of the petition. It cannot be that creditors are pre-
cluded by a judgment so made from taking objection to the jurisdic-
tion; but I do not think it follows from this, as has been adjudged,
that the objection can be made at any time during the progress of
the case, and in opposition to the discharge, or on petition to set
the certificate aside. After the adjudication the very next step is to
notify the creditors formally of the proceeding, and effectually to bind
them to it. By this notice the creditors became parties to the pro-
ceeding in the sense that they are permitted to come in and protect
their interest, and are precluded if they do not. To my mind the
proposition that they may come in, prove their debts, choose an
assignee, distribute the estate, and take all the benefit of the proceed-
ing they can have, and then when the debtor applies for a discharge
.object that the court has no jurisdiction to grant it, is intolerable.
Why should they not, when notified of the proceeding, in analogy to
other cases, make objection to the jurisdiction in the beginning?
And why, if they prove their debts without taking this objection,
should they not be considered to have waived it? If it be con-
‘ceded that, in cases at law or equity, where the record shows a want
of jurisdiction on its face the objection may be taken at any time;
on the other hand, if it show jurisdiction on the face the showing is
conclusive, unless there be an objection taken by plea in abatement
or otherwise in limine. But I am unwilling, for my pdrt, to extend
any principle that would permit a proceeding to be vacated for want
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of jurisdiction, because the jurisdictional facts do not appear on the
face of the pleading to these petitions in bankruptcy. We have
entire jurisdiction of the subject-matter, and may acquire jurisdic-
tion of the persons and the res under given conditions; and it does
geem that there should be a presumption in favor of the existence of
the conditions and the jurisdiction, unless parties notified at once and
in the beginning point out the defects or non-existence of the juris-
dictional facts by motion or petition to vacate the adjudication for
want of jurisdiction. If this be not the rule in such cases it is mani-
fest not only that the discharge will fail, but the court being without
jurisdiction of the original bankruptey petition all that is done under
it is void; the assignment is vacated ; all titles to property sold under
it become worthless, and the purchasers from the assignee under the
decrees of the court must lose it. These consequences are inevitable.
1 do not, therefore, deem it important to inquire whether the original
petition, on its face, gives jurisdiction or not, though I think it de-
fectively states enough on which to predicate jurisdiction, or whether
this petition to annul the discharge states enough to show a want of’
jurisdiction; for, whether the original petition is defective or not, or
whether the facts it states are untrue or not, I hold that this creditor-
having been notified, or having appeared and filed his proof of debt
without in any form taking objection to the jurisdiction, has waived
that objection, and he cannot now make it at all. There seems to be
some doubt or confusion in reference to the place of filing a volun-
tary copartnership petition where the partners reside in different dis--
tricts; and it is not clear what the facts about their doing business.
in this district were, but I think it is too late to go into that inquiry.
Bump, (10th Ed.) 68, 776. Whether the defects and irregularities.
he points out are such as would sustain an objection to granting
a discharge I do not determine, because if the discharge be vacated.
it only reopens the case and leaves the parties and the record as it.
was at the time it was granted, and it can be then determined what
would be proper to be done in the case.

The next question is whether the discharge can be set aside for-
want of notice to the creditors, or any of them, of the separate appli-
cation for discharge, as required by section 5109 of the Revised Stat--
utes, already quoted. This is a different question from the other and
depends on different principles. The court has jurisdiction to grant
the discharge, but is it valid if this notice be not given, and may it.
be set aside by a proceeding like this?

_ This application for a discharge is so far an independent proceed--
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ing that the statute requires special notice, and I think the failure to
give it has somewhat the same effect that a failure to serve any orig-
inal process would have in a suit at law or in equity. What that
precise effect would be in a collateral proceeding may be doubtful.
It was held in Shelton v. Pease, 10 Mo. 473, that the want of notice
under the act of 1841 would not have the effect to avoid the dis-
charge, and in Linton v. Stanton, 4 La. Ann. 401, that it would be
inconsistent with the strong language of the act giving effect to the
certificate of discharge to pronounce the decree a nullity for want
of the prescribed notice. I do nof, in the least, doubt that in all
collateral proceedings, as suits like those, this is, under the act -of
1867, more entirely true than under the act of 1841, and that the
certificate is conclusive whether the record shows notice or not.
But in a direct proceeding to vacate the decree granting the discharge
this principle has no application, A creditor relying on this section
may reasonably expect notice of the application for discharge, and
if it be not given the debtor may obtain a discharge by escaping all
opposition from his creditors. .. There must be some mode of vacating
such a decree. - The bankruptey statutes do not presecribe any, and
we are left to rely on that inherent power of all courts to correct such
errors as this. "At common law there were writs of error coram nobis,
the audita querele, and perhaps other methods of procedure, and
where these and writs of error or appeal, and the certiorari and super-
sedeas, were inadequate, a bill in equity could be resorted to for relief.
It must be that the court granting such a decree is authorized to
correct a proceeding that should be, at least in its own forum, a
nullity. There is the greater reason for this since in all other courts
the certificate is, by virtue of the statute, conclusive. There are
abundant modes of doing such work in the state courts, and a mere
motion often suffices. - We are not embarrassed, in this court, by
-any limitation as to terms of court which are not known as to our
bankruptey jurisdiction. The English bankruptey courts possessed
plenary power to supersede the commission, as it was called, or cor-
rect such errors; and while we cannot claim, perhaps, all their
powers in that direction, we may, unquestionably, assume that, by
necessary implication, our statutes confer on these courts ample
authority toundo this wrong in the administration of the act. The
authorities sustain it, and-I am content to merely cite them without
commertt on their particular application to this case. Freeman,
Judgments, §§ 90-148; Hilliard, Bankruptcy, 406-414; Ez p’arte
Christy, 8 How. 292, 312, 315; Re Morris, Ctabbe, 70; Re Walker,
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1 N.B. R. 386; S.C. 1 Low. 237; Re Goodfellow, 3 N. B. R. 452;
S.C. 1 Low. 510; Re Little, 2 N. B. R. 294; S. C. 3 Ben. 25; Re
Dupee, 6 N. B. R. 89; e Penn, 3 N. B. R. 582; S. C. 4 Ben. 99;
Re Fogerty & Gerrity, 4 N. B.R. 149; 8. C. 1 Sawy. 234; Re T'homas,
11 N. B. R. 330; Re Bergeron, 12 N. B. R. 385; Re Grifiith, 18 N.
B. R. 510; Re Hamlin, 16 N. B. R. 522, 528.

Some of these cases would support the position that the discharge
may be opposed or vacated by showing that the jurisdictional facts
averred in the original bankruptey petition are untrue, but I am not
willing to assent. to that dectrine, and must, for reasons I have stated,
hold that the creditors, when they were served with notice of the filing
~ of the petition, should have then promptly taken such steps as were
necessary to complain of the jurisdiction, and that they cannot go on
to the end and set up such an objection for the first time in opposi-
tion to the discharge, or by petition to vacateit. The only doubt I have
in the matter of vacating this certificate for want of notice of the sep-
arate application for the discharge under section 5109, Rev. St., is
whether sound practice does not require that a creditor moving to
vacate it must, in analogy to our state practice in certiorari and coram
nobis cases, show that he has been injured by setting out facts from
which it will appear that the bankrupt is not entitled to a discharge on
some ground the statute recognizes as a reason for withholding it. Why
should this discharge be vacated only to grant another, or should the
creditor be permitted to enter into a fruitless opposition? It is, no
doubt, a better practice to require such a showing, and if I were to pre-
seribe a rule of practice in such cases it would be so framed; but
here there are the appearances of a fraud on the court in procuring this
certificate, and inasmuch as this bankrupt never, so far as I can
now see, filed any schedule of his individual assets and liabilities, nor
gave any notice to these creditors, it may be that there should be
steps taken to compel such schedules, appoint an assignee, and
" administer the estate; and in the progress of that administration
there may be developments for which a discharge would be withheld.
I shall not, therefore, in this case, require the petitioner to set out
grounds for which the discharge should be withheld, but if on the
hearing the want of notice should be shown as alleged, will, for that
reason alone, reopen the case by vacating the discharge.

Overrule the demurrer in accordance with this opinion.



PADDOCK v. FISH. 125

°

DECREE.
In the matter of LoxspaLe & Trompsown, Bankrupts.

The demurrer of the bankrupt George C. Thompson to the petition
of Thomas H. Allen & Co., to vacate and annul the discharge of the
said bankrupt, is sustained, so far as. the said petition seeks to vacate
the discharge for want of jurisdiction in the court to entertain the
original bankruptey petition; but so far as it seeks to vacate the dis-
charge for want of notice to the creditors, under section 5109 of the
Revised Statutes, of the separate application for discharge, the said
demurrer is overruled, and the bankrupt has leave to answer the said
petition within 10 days from this date, or it will be taken for con-
fessed. All other matters are reserved.

Pippock, Assignee, v. Fisu and others,

{District Court, 8. D. New York. January 20, 1€82)

1. BANRRUPTCY—FRAUDULENT CONVEYANCES—RIGHTS oF BoNA FDE PURCHASER
OR ENCUMBRANCER.

A bona fids purchaser or encumbrancer of property conveyed in fraud of
creditors is entitled to protection to the extent of the moueys advanced by him
on the faith of the title, although his-advances were made after the commence-
ment of the proceedings in bankruptcy against the fraudulent grantor of which
he had no knowledge.

2. BAME—SAME. :

E. M. C,, being insolvent, two months before proceedings in bankruptcy
against him conveyed to his mother the house and lot where they both lived,
for a nominal consideration, and in reality for his own future use. A month
afterwards he procured his mother to execute a bond and mortgage to his.
brother, designed to be sold in the market to raise money for the bankrupt’s.
benefit. It was so sold by the brother in the usual course of such sales to L., a.
bona fide purchaser, who had no acquaintance with or knowledge of E. M. C,,
or his business or circumstances. The transaction was not closed nor the
money paid until two days after the commencement of proceedings in bank-
ruptey against E. M. C. in another district. L.’s transactions were with the.
brother, and he had no knowledge or notice of the bankruptecy proceedings

- against E. M. C., or that the mortgage or the money raised upon it was de-
signed for E. M. C.’s benefit. A part of the money paid by L. to the brother
was applied to the payment of taxes on the property, and the rest afterwards.
paid by the brother to E. M C. Held, that L. acquired a valid lien against the
assignee in bankruptey to the extent of the money paid for the mortgage, and
that the plaintiff is remitted to his remedy for proceeds against the bankrupt.

3. Usury, MusT BE SPECIALLY PLEADED.

No question of usury being raised by the pleadings or at the trial, keld, that

it could not be considered.
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In Equity.

Action by the plaintiff, as assignee in bankruptey of Eugene M.
Cammeyer, to set aside as fraudulent and void against ereditors a
mortgage for $1,000 made by the defendant Sarah Fish to Augustus
Cammeyer, and by him assigned to defendant Patrick Lambert. The
facts, as admitted or proved, were as follows:

On the twenty-ninth of Janunary, 1874, Engene Cammeyer executed to his
mother, Sarah Fish, a deed of the house and lot 151 Bergen street, Brooklyn,
where they both lived, subject to a prior mortgage of $4,000, for the consid-
eration of $10 and natural love and affection. The deed was at the time
handed to his mother, who was told what it was. It was immediately taken
back by Eugene, who kept it in his possession until he caused it to bLe
recorded on March 6, 1874, Eugene Cammeyer was then in business in New
York, had become embarassed, and the conveyance to his mother was intended
for his own tfuture use. On the second of March, 1874, for the purpose of
raising money for the benefit of Eugene, his mother executed the bond and
mortgage in question for $1,000 to Augustus Cammeyer, brother of Eugene,
without consideration, which was recorded on the eighteenth of March, and
was designed to be negotiated and money raised upon it by the sale and assign-
ment of it to some purchaser. Similar sales of second mortgages were fre-
quent at that time. It was offered by Augustus to the defendant Lambert at
a discount of 15 per cent., who examined the property himself, and employed
his son, an attorney, to examine the title, and both being found satisfactory,
Lambert, on the twenty-first of March, paid $850 and received from Augustus
Cammeyer an assignment of the bond and mortgage, which was recorded on
that day. The assignment contained an express covenant that the whole
amount of the mortgage was owing upon it, and that there was no defence
or offset thereto. Of the $850, $114.50 was applied at the time of the assign-
ment in payment of taxes upon the property for the year 1873, and the balance,
$735.50, was paid over to Augustus Cammeyer, by whom it was given to Eugene.

Lambert was a builder in Brooklyn, accustomed to buy second mortgages,
and 15 per cent. discount was not an unusual rate at that time. Lambert had
no previous acquaintance with or knowledge of either of the Cammeyers or
Mrs. Fish, and no knowledge of the business of Eugene in New York, but
was informed that they lived with their mother in the house in question, The
negotiation of the sale of the mortgage was conducted entirely by Augustus,
and Eugene did not appear in the transaction.

On the nineteenth of March, 1874, a petition in bankruptey was filed against
Eugene Cammeyer in New York, on which an adjudication was had, and the
plaintiff appointed assignee on the twenty-ninth of April following. Lambert
had no knowledge or notice of the proceedings in bankruptey against Eugene
when he fook the assignment of the mortgage from Augustus Cammeyer, two
days afterwards. On the first of May, Mrs. Fish conveyed the property to the
assignee by bargain and sale deed. Afterwards the plaintiff commenced this
suit, asking that the conveyance to Mrs. Fish be declared void, as made in
fraud of creditors, and that the mortgage and assignment of it to Lambert be
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declared invalid for the same reason. The defendant Lambert alone an-
swered, claiming protection as a bona fide purchaser. Augustus Cammeyer
and the attorney of Mr. Lambeit, his son, who chiefly conducted the negotia-
tions, both died before any testimony was taken. Pending this suit the prop-
erty was sold by the plaintiff, and sufficient of the proceeds to cover the mort-
gage in question wus paid into court to abide the event of the suit. No
question of usury was raised by the pleadings or at the trial.

W. B. Putney, for complainant.

J. T'. Marean, for defendant Liambert.

Brown, D. J. On the facts in this case it is not entirely clear
that the mortgage of $1,000 executed by Mrs. Fish to Augustus Cam-
meyer for the use of Eugene, a month after the latter’s deed to her
for his own use, should not be held as valid a charge upon the land,
as against her, as if it had been a consideration mortgage given at
the time the deed was made, being executed in pursuance of the
understanding that she took the title for Eugene’s benefit, and Augus-
tus being a mortgagee upon a secret trust for Eugene. Apart from
this consideration, however, the bond and mortgage had no legal
force or effect until they were negotiated to Lambert upon the twen-
ty-first day of March, 1874. In the hands of Augustus Cammeyer
they would not represent any existing debt or obligation, or consti-
tute any lien upon the property. But it is proved that they were exe- -
" cuted by Mrs. Fish to Augustus for the purpose of being sold to raise
money upon them. They were sold in precisely the manner intended,
and the money procured thereby was also applied to the use of Eu-
gene, as it was intended by Mrs. Fish that it should be applied. The
assignment to Lambert, the purchaser, was, therefore, by the anthor-
ity of Mrs. Fish; it was an act by which she intended the land
should stand charged with the amount of the mortgage; and the exe-
cution of the bond and mortgage by her, and the assignment of them
to Lambert, are, in legal effect, but different parts of one transaction,
whereby the land was intended to be held for the amount of the bond.
Until the assignment it was inchoate and incomplete. When thus
negotiated to a bona fide purchaser it became as against Mrs. Fish,
aside from any usury law, a binding obligation to the extent of the
money advanced upon it, and must therefore have the same force
against the assignee in bankruptey as a bond and mortgage for that
amount would have had if executed directly by Mrs. Fish to Lambert
on the day the assignment to him was exeéuted, viz., on March 21st,
two days after the commencement of proceedings in bankruptey.
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The fraudulent purpose of Eugene Cammeyer and Mrs. Fish would not
affect a bonu fide purchaser. Carpenter v. Muren, 42 Barb. 300; Bar-
ney v. Griffen, 4 Sandf. Ch. 552.

No question of usury being presented by the pleadings, nor any
law of the state regulating the rate of interest being pleaded or
proved, no question on that point can be here considered. Newellv.
Nizon, + Wall. 572, 533; Morford v. Davis, 28 N. Y. 481.

The cases cited by the complainant, to the effect that the assignee
of a mortgage takes it subject to the same defences and equities
which existed against the assignor, (Schafer v. Reilly, 50 N. Y. 61,
and cases cited,) have no application where the sale and assignment
are by the authority of the mortgagor, and are a part of the mode
intentionally adopted for creating a charge on the land. In such
cases the mortgagee is, in effect, the agent of the mortgagor, acting
under a power to create, through an assignment to a purchaser, a
legal encumbrance upon the property, and when this power is exe-
cuted according to the intention the mortgagor becomes bound by
the debt thus created.

The deed from Eugene Cammeyer to Mrs. Fish, dated January 29,
and recorded March 6, 1874, was sufficient, inter partes, to pass
the title to her. Her assent is sufficiently proved, and recording the
-deed was a good constructive delivery to her. But it was manifestly
void as against creditors, and as against the assignee in bankruptey.
Section 5046 of the United States Revised Statutes declares that
property thus conveyed in fraud of creditors shall * * * “imme-
diately upon his appointment be vested in the assignee,” and his title
when appointed, it has been held, relates back to the commencement
of proceedings in bankruptey. Upon this ground it is urged on be-
half of the complainant that his title is two days prior and therefore
paramount to that of Lambert, and that therefore the mortgage never
became any lien upon the property. :

The general rule, however, is that where a title has been trans-
ferred by acts which are fraudulent, and therefore void, as against
creditors or others, third persons who deal with the fraudolent grantee
in good faith, without notice of the fraud, and before any legal pro-
ceedings have been taken, as by execution levied or by bill filed to
avoid the fraudulent transfer, will be protected to the extent of their
advances in any title or lien so acquired in good faith, and without
notice of the fraud, (Fletcher v. Peck, 6 Cranch. 133, per Marshall, C.
J.; Jackson v. Henry, 10 Johns. 185, 197 ; Jackson v. Walsh, 14 Johns.
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407, 415; and see Decker v. Boice, 83 N. Y. 215 ;) and the same point
has been ruled in regard to a bona fide grantee’s title as against an
assignee in bankruptey under section 5046. Beall v. Harrell, 7 N. B:
R. 400, per Bradley, J. I think the same effect must be given to a
mortgage when taken by a bona fide purchaser, as to a deed to a bona
Jide grantee. Such statutes.concerning the effect of fraudulent trans-
fers are construed according to their design, to prevent frauds and
provide remedies against them; but not to create new frauds by
applying the statutes against persons who deal in good faith upon the
strength of apparent titles. Until levy or bill filed, or sowe notice of
the fraudulent character of the previous transfers, bona fide encum-
brancers are, therefore, protected, and the remedies of creditors, or
those representing them, are transferred to the proceeds, which stand
in the place of the property sold or encumbered by the fraudulent
grantee. : -

I do not perceive in the evidence any reason to doubt that Lam-
bert bought this bond and mortgage in goodfaith. It was offered for
sale at a discount, like numerous others at the same time. It was a
second mortgage preceding a prior mortgage of $4,000. There was
nothing unusual in the circumstances. Lambert went to look at the
property, and was satisfied of its value. His son, a lawyer, examined
the title, and reported the title satisfactory, and thereupon he paid
$850 on March 21st, of which $114.50 was used in paying the taxes on
the property for the year 1873, and the balance, $735.50, was given to
the assignor. All this was in the usual and customary course of such
transactions. Lambert is legally chargeable with knowledge, through
his attorney, that the deed to Mrs. Fish, two months before, was for
$10, and natural love and affection. But he did not know Eugene
Cammeyer, nor anything about his business or circumstances, nor
whether he was in business or had any creditors; and nothing
naturally suggested any inquiry on that subject. ‘The open gift to
his mother of the house in which she lived, as shown upon the face
of the deed, would not naturally suggest the idea of any intended
fraud upon creditors. Such frauds are usually accompanied by some
concealment. Searches against the property and against Mrs. Fish
disclosed no claims against either by any one, and nothing indicated
that Eugene Cammeyer had anything to do with the mortgage offered
for sale by Augustus. It was not apparently given as a considera-
tion of the conveyance; nor was it executed to Eugene, bLut to
Augustus; and it does not seem to me that the circumstances would

v.10,n0.1—9
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naturally suggest any inquiry or thought or search concerning the
pecuniary condition of Eugene, who did not appear to have any con-
nection with the bond and mortgage, or with the property since the
gift of it to his mother.

As all the proceeds of the mortgage went, in fact, into the hands
of Bugene Cammeyer, the bankrupt, except the portion paid for
taxes, the plaintiff is entitled to have those moneys accounted for by
the bankrupt in the bankruptey proceedings. But Lambert, as re-
spects his mortgage lien, is entitled to the protection of a bona fide
encumbrancer without notice to the extent of $850, the sum actually
advanced by him; and that amount, with interest, should be paid him
out of the proceeds of the property, with costs; and judgment may
be entered accordingly. '

Barser v. HALLETT.
(Circuit Court, D. Massachusetts. April 14, 1879.)

1. LETTERS PATENT—CUTTING ATTACHMENTS FOR SEWING-MACHINES—INFRINGE-
MENT.

The first, second, and eighth claims of reissued letters patent No. 7,860, for
an improvement in cutting attachments for sewing-machines, the distinguish-
ing feature of which is the cutting against the edge of the stock in a line
parallel with the line of feed, are infringed by the defendant’s machine.

In Equity.

Wright & Brown, for complainant.

Chas. H. Drew, for defendant. ’

LoweLt, C. J. The complainant is the patentee in reissue No.
7,860, for an improvement in cutting attachments for gewing-ma-
chines. The plaintiff, in his specification, declares his invention to
consist of a reciprocating knife adapted to trim the edges of leather
or other stock while it is being stitched, and in a line that is parallel
with the stitching; that before this invention the knife had been
reciprocated crosswise or against the side of the stock as the latter is
supported on the machine, the knife rising and falling and cutting
the stock during the downward movement. The mechanism by which
this cutting or trimming is performed is described with much full-
ness, and a machine such as the complainant makes and sells is
exhibited.
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The defendant has a patent of a later date than the plaintiff’s
original patent, and produces one of his machines; and the question’
is whether the' cutting or trimming device made under the defendant’s
patent infringes the plaintiff’s monopoly. :

It is not contended that the reissue is void. The mechanism de-
scribed agrees entirely with that in the first patent, and though the
claims are more numerous, there is a claim in the original which
seems to be broad enough for all the purposes of this case. The
reissue brings out more fully what the complainant now insists upon
as the distinguishing features of his invention,—that is, cutting
against the edge of the stock in a line parallel with the line of feed,—
and the question is whether he is right in this contention.

The defendant has produced several patents which antedate the
plaintiff’s, the earliest of which seems of a very broad and general
character, and perhaps would have controlled both of the machines
in‘this case if it had not expired. It may be, however, that the plain-
tiff has a patentable improvement on all that had gone before, and if
80, and if the defendant uses substantially similar means to produce
a like result, he infringes. I think the plaintiff has made out that
his machine does differ in the way that he says it does from the
earlier machines, which employ a reciprocating knife. They appear
to be organized to cut by up and down movements of various sorts, -
or by a drawing movement, or by a rotary sawing movement. The
evidence further proves that there is utility in the change which the
plaintiff has made. The defendant appears to me to make use of a
device similar in operation to produce a similar result. His knife is
pivoted to an independent carrier or arm above the plate, instead of
-being attached to the plate, and it works up and down to a certain
degree; but being pivoted at an angle to the bed-plate the blow of the
needle-bar which brings it down forces it forward against the edge of
the stock, and most of the cutting is done during that part of the
motion. In so far as it has a slight drawing motion, it may or
or may not be an improvement. The knife reciprocates, not, indeed,
by the machinery alone, for the feed pushes it back after it has com-
pleted its cut, but it moves backward and forward automatically,
which is all that reciprocating means.

. It was argued that the plaintiff’s cutter does not trim the work in a
line parallel with'the feed when straight work is being stitched, because
the knife moves in the arc of g circle. The evidence, however, is,
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that for all practical purposes the series of small arcs has the appear-
ance of a straight line, at least when the sewing is fine, and 1s equally
accep‘able to the trade. Besides, the patentee describes fully in his
specification a knife and its attachments in which the line of cut is
absolutely straight. - In short, the differences between the two machines
-appear to be merely changes in the position of the working parts, so
far as the plaintiff’s patent is concerned, though by these changes
some improvement may, perhaps, have been accomplished.
I decide, therefore, that the defendant has infringed the first, sec-
ond, and eighth claims of the reissued patent No. 7,860.
Decree for the complainant.

StocxroNn v. MADDOCK.

(Cireuit Court, D. New Jersey. September 22, 1881.)

1. LETTERS PATENT ~WATER- CLOSET—INFRINGEMENT.

The first claim of letters patent No. 155,814, for an improvement in water-
closets, coustrued not to necessarily include the tube. m, as one of the elements
of the combination described in it, and held, that the combination is patenta-
ble and infringed by the defendant.

In Equity.

James Buchanan, for complainant.

Edwin H. Brown, for defendant.

Nixon, D. J. This suit is for an alleged infringement of the first
claim of certain letters patent, No. 155,814, granted to. the complain-
ant October 13, 1874, for “improvement in water-closets.” Four
defences are set up in the answer: First, that the complainant was
not the original and first inventor of the invention claimed in the let-
ters patent; second, prior use of the alleged invention ; third, want of
utility; and, fourth, non-infringement. The first claim of the patent,
which the defendant is charged with infringing, is as follows:

“(1) In combination with the main-bowl, A, tangential receiving nozzle, B,
and connecting opening, a, the spreader and showeret, C, formed in one with
the bowl, and adapted to confine the water and project it circularly from the
aperture, M, as and for the purposes herein specified.”

Both parties concede that the claim is for a combination; the ex-
pert of the complainant insisting that the combination has four mem-
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bers or constituents only, and the espert of the defendant testifying
that it has five. This difference arises from the construction which
they respectively give to the mechanism or device that fits into the
interior of the bowl, adapted to receive and discharge the water from
the aperture, and which the patentee calls, in the claim, “the spreader

and showeret, C.” )

The complainant says that the terms “spreader and showeret”
refer to one and the same thing; and he does not regard the function
of projecting the water radially inward through the hole, m, as essen-
tial or belonging to the first claim, but only to the second. The de-
fendant, on the other hand, insists that the showeret is the hole, m,
and 1s the fifth and indispensable element in the combination; that
the inventor nowhere suggests a combination which does not involve
the use of the showeret, and that there is no infringement because
the showeret was not present in the water-closet bowls manufac-
" factured and sold by the defendants.

The question is thus presented whether a proper construction of the
first claim necessarily includes the tube, m, as one of the elements of
the combination therein described.

The determination of such a question is not without difficulty.
There is much force in the suggestion of the learned counsel for the
defendant that the specifications and drawings of the patentnowhere
disclose a hint that the invention was intended to be used without the
presence of the showeret hole. But it does not follow from this that
the showeret hole was an element in the combination which makes
up the first claim. The chief object of the inventor, doubtless, was
to produce a more perfect wash of a water-closet basin under a light
pressure of water. He may have regarded the wetting down of the
paper, by jetting a small stream into the space near the center of the
bowl, a valuable auxiliary means to accomplish the result; and, if so,
why should he not be permitted to put into a second claim the
mechanism which produces these a.uxﬂmry means, provided the first
claim is patentable without its introduction there? I am inclined to
believe that the patent will bear this-construction, although I should
have been much better satisfied if more care had been taken to make
manifest such intention. It is the lack of clearness in this respect
that has given rise to the present controversy.

In his specifications the patentee claims to have invented certain
improvements relating to water-closet basins. Taking the circular
French basin, in common use, he says:



134 FEDERAL REPORTER.

«To avoid the labor of excavating the usual groove part way around the
under rim, and to avoid the weakening of the structure thereby occasioned, I
hold the water up and cause it to whirl around with proper force by a different
constraction. I also provide means for getting one or more small streams
into the space niear the center of the bowl, for the purpose of more rapidly
wetting down the paper or other material there.”

I think there is much force in the word “also,” above quoted, as indi-
cating that the inventor had on his mind, not only the combination
of the first claim, which.in itself produced the more perfect wash, but
also an additional contrivance that could be embodied in a second
claim as auxiliary and helpful, although not necessary, to the effi-
ciency of the first.

Thus construing the patent, the inquiry at once presents itself, in
view of the prior state of the art, is such a combination novel or pat-
entable? Its constituents are old, and the combination does not
involve the exercise of much invention. But the fact that the de-
fendant incurs the hazard and expense of a patent suit rather than
give up using it, shows that, in his judgment, it is an improvement
upon any one of the other basins now in use. .

It is always difficult to determine what degree of improvement takes
a case out of the mere exercise of mechanical judgment and puts it
in the domain of invention or discovery. The general rule upon the
subject is that any change in the position of old elements, whereby
new and better results are accomplished, is a sufficient exercise of
the inventive faculty to warrant the issuing of letters patent. Bous-
cay, Jr's., Appeal, 9 0. G. T43.

After some doubt I think the evidence in this case warrants me in
holding that the patentee has succeeded in so combining the old ele-
ments that he gets a better wash to a water-closet basin, with a
moderate supply of water, than could be obtained by the use of the
circular French basin, the oval Jennings basin, or any other basin
known to the trade at the date of his patent, and that he is entitled
to the protection of the court in the exclusive use of the combination
get forth in the first claim.

As the defendant has clearly infringed the same, under the forego-
ing construction, there must be a decree for the complainant, and.a
reference and an account.
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Tae Lorp Cuive.*
(District Court, E. D. Pennsylonnia. January 4, 1882.)

1. PILOTAGE— STATUTES OF PENNSYLVANIA— DUTY To Accerr THE FirsT Pnor
wHO OFFERS. . .

Under the Pennsylvania statute of March 29, 1803, the master of a vessel, of
the draught mentioned in the act, is bound to accept the first [duly-qualificd
pilot who offers his services, and this provision of the statute is not repealed
by the subsequent statute of March 24, 1851.

Libel by the Society for Distressed and Decayed Pilots against the
steamship Lord Clive, to recover an amount equal to full pilotage of -
the vessel as a penalty for the refusal of the steamship to accept the
services of a pilot. The penalty was claimed under the act of assem-
bly of Pennsylvania of Ma,xch 29, 1803, (4 Sm. Laws 74,) which
provides as follows:

“The pilot who shall first offer himself to any inward-bound ship or vessel
shall be entitled to take charge thereof, provided his license shall authorize
him to pilot ships or vessels of such draught of water; and it shall be tle
duty of such pilot, if required, to exhibit his license to the master or com-
mander of such ship or vessel, and in case the draught of water of such ship or
vessel shall be greater than such pilot shall be licensed to carry, he may, never-
theless, with the consent of the master, take charge of such ship or vessel until
a pilot duly qualified shall offer; and if such qualified pilot shall offer before -
such ship or 'vessel shall have passed Reedy island he shall be received, and
the former pilot entitled to pilotage according to the distance le may have
conducted such ship or vessel, and the latter to the residue of the pilotage,
which shall be ascertained by the master-warden for the time being; and the
master or commander of such ship or vessel shall display the signal for a
pilot heretofore used, until a pilot duly qualified shall offer; and if the said
master or commander shall neglect or refuse so to do, or shall refuse or neg-
lect to receive a pilot duly qualified, the master, owner, ‘or consignee of such

- ghip or vessel shall forfeit and pay to the warden aforesaid a sum equal to
the half pilotage of such ship or vessel, to the use of the Society for the Relief
of Distressed and Decayed Pilots, their widows and children, to be recovered
as pilotage in the manner hereinafter directed.”

By the act of March 24, 1851, (P. L. 229,) it was further provided: *Every
vessel arriving from or bound to any foreign port or place * * * shall
be obliged to take a pilot. * * * And if the master of any such vessel,
being licensed as a coasting vessel, and of the burden of 100 tons or more,
shall refuse or neglect Lo take a pilot, the master or owner or consignee of

#*Reported by Frank P. Prichard, Esq., of the Philudelphia bar.
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such vessel -shall forfeit and pay the sum equal to half pilotage of such vessel;
and if such vessel be not licensed as aforesaid, then and in such case the mas-
ter, owner, or consignee thereof shall forfeit and pay the full pilotage thereof.”

On June 20, 1881, the steam-ship Lord Clive, bound to Philadel-
phia on a voyage from Liverpool, was spoken by the pilot-boat E. C.
Knight, and a duly-licensed pilot was sent on board. The master of
the steam-ship refused to accept the services of this pilot, on the
ground that he never before had acted as pilot to an ocean steamer.
The master was then given another pilot out of the same boat, who
piloted the steam-ship and received full compensation. This libel was
then filed to recover the penalty of full pilotage for refusal to receive
the first pilot who offered.

Albert E. Peterson and W. W. Wiltbank, for libellant.

H.G. Ward and Morton P. Henry, for respondent.

Butier, D. J. First. Does the act of 1803, (of Pennsvlva.ma,)
require vessels to accept the first duly-qualified pilot who offers his
services, and inflict the penalty of half pilotage for refusal ?

Second. What effect has the act of 1851 on the claim involved ?

These are the only questions raised by counsel; and I will con-
sider no other.

The twenty-first section of the act of 1803 authorizes the pilot
who shall first offer himself, having the proper license, to take charge
of the vessel. “The pilot who shall first offer himself to any inward-
bound vessel shall be entitled to take charge thereof, provided his license
shall anthdrize him to pilot a ship or vessel of such draught.” The
right thus conferred on the pilot necessarily imposes on the vessel a
corresponding obligation to allow its exercise. The subsequent pro-
vision, inflicting a penalty for “refusal to accept a pilot,” has refer-
ence to this pilot,—the first duly qualified, offering his services,—
whether on the vessel’s entrance of the bay, or at any subsequent time
before passing “Reedy Island.” The language “if the master or
commander shall refuse * * * {o receive a pilot duly qualified,”
clearly means if he shall refuse the pilot whom the statute has author-
ized to perform the service. Such refusal brings him not only within
the spirit of the statute, but also within the letter. He has, (in such
case,) “refused to receive a pilot duly qualified.” That he may have
taken another is unimportant; the fact remains that he has refused
one, and the particular one on whom the right {0 perform the service
is conferred by the statute.
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The act of 1851 has no effect on the question under consideration,
except to increase the penalty for such refusal. It contains no re-
pealing clause, and its provisions are entirely consistent with so much
of the statute of 1803 as imposes the obligation to accept the first
duly-qualified pilot offering his services.

A decree must therefore be entered for the amount. claimed.

" TrE MARY STEWART.
(District Court, E. D. Virginia. December 27, 1881.)

1. ADMIRALTY—TORTs 0¥ LaXD Not COGNIZABLE IN—PERSONAL INJURIES.

An injury done to & man, while he is standing on a wharf, by a bale of cot-
ton which is being hoisted aboard a ship loading at the wharf, but which falls
before it reaches the ship’s rail and strikes him, is not cognizable in the admi-
ralty.

2. ADMIRALTY JURISDICTION CA‘T"\'O’I‘ BE CONFERRED BY STATE STATUTES.
Nor can jurisdiction over such a tort be given by a state statute.

3. CHARTER-PARTY—ACTION DEFEATED FOR WANT OF Prrviry.

Under the contract between the ship and the charterers the latter are to
employ and pay for the stevedoring, and the ship is to furnish the tatkle and
falls by which the loading is to be done. Under this contract the ship fur-
nishes a rope, which breaks after a short use of it hy the stevedores, and one of
the employes of the stevedore is injured by the falling of a cotton bale. Held,
that there was no privity between him and the ship, he not being a party to or
interested in the contract of charter-party, nor any violation of any duty
towards him, and that consequently he could not maintain an action against
the ship or her owners.

In June, 1881, the ship Mary Stewart was chartered by Reynolds
Bros., of Norfolk, to load with cotton. By the charter-party, Rey-
nolds Bros. agreed to furnish and pay for the stevedoring, and the
ship agréed to furnish the tackle necessary for loading. The officers
.of the ship had no control over the manner in which the stevedoring
was carried on, but the ship was entirely under the control of the
stevedores while loading. The ship furnished a three-inch rope.
©One end of this rope was fastened to an engine which stood on the
wharf and furnished the hoisting power. The rope was then passed
through a pully attached to one of the masts of the ship, and the
other end was fastened to the cotton which was being hoisted aboard.
After the rope had been used a short time it broke near the engine,
and one of the bales of cotton which was being hoisted fell and seri-
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ously injured the libellant, W. A. Segar, who was one of the employes
of the stevedore. He was standing at the time on that part of the
wharf which is called the apron, and which projects out over the
water, resting on piles driven into the water, and attached to that
portion which is eribbed and filled in. He thereupon libelled the
ship. The accident happened at the wharf of Reynolds Bros., in
Norfolk.

Burroughs & Bro. and E. Spalding, for libellant.

Sharp & Hughes, for the ship.

Huemes, D. J. It is clear that the cause of action set out in the
libel is without the jurisdiction of the admiralty. In cases of tort
the locality alone determines the admiralty jurisdiction. Only those
torts are maritime which happen on navigable waters. If the injury
complained of happened on land, it is not cognizable in the admi-
ralty, even though it may have originated on the water. The Ply-
mouth, 3 Wall. 20. This springs from the well-known prineciple, that
there are two essential ingredients to'a cause of action, viz., a wrong,
and damage resulting from that wrong. Both must concur. To
constitute a maritime cause of action, therefore, not only the wrong
must originate on water, but the damage—the other necessary ingre-
dient—must also happen on water.

Now, the injury in the case at bar happened on the land. Wharves
and bridges are but improvements or extensions of the shore. They
are fixed and immovable, and are a mere continuation and part of
the real estate to which they are attached. And this is the case,
whether they project over the water or not. Injuries done to or on
them, therefore, are not cognizable in the admiralty. 7The Rock
Island Bridge, 6 Wall. 213; The Neil Cochran, 1 Brown, Adm. 162;
The Ottawa, Id. 356.

Not being cognizable in the admiralty, such injuries cannot be-
made so by the state statute. Such a statute cannot, of itself, confer-
jurisdiction on the admiralty courts. The various state statutes
attempting this have no effect of themselves, but are operative only
because, to a limited extent, they have been adopted by the twelfth
“rule in admiralty of the United States supreme court. And the only
effect even of that ruleis to annex the additional right of a proceeding
in rem to a contract already maritime in nature. The Pacific, 9 Fep.
Rzee. 120.

As the libel must be dismissed for want of jurisdiction, I might.
well refrain from passing on the other questions discussed. But.
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inasmuch as the question of privity has been elaborately argued, I
will pass upon that also. :

The libellant was not employed by the ship, but by Mr. Donald,
the stevedore. He was not a party to the contract between thé ship
and the charterer. It is well settled that where a party is delinquent
in a daty imposed by contract, no one but a party to the contract
can maintain an action. It is only where a party neglects a duty
imposed by law, in other words, a duty to the public, that an action
will lie on the part of any one injured thereby, irrespective of privity.
That is, if the injury complained of arose from the neglect of a pub-
lic duty, any one injured may maintain an action, and the mere fact
that there is a contract between one of the parties and a third per-
son will not defeat the action. Now it can hardly be argued that
furnishing a proper rope is a duty imposed by law. It is a duty
imposed by charter-party alone, a duty due to the charterer alone,
and for violation of which he alone can sue. It was not & duty to
“the public. Had the masts of the ship, for instance, been inse-
curely fastened and fallen and injured any one, that would have been
a violation of a public duty,—a duty imposed by law on every one to
have no dangetous structures on his property, which may injure
those who come on the premises by the inv<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>