
District Court, D. Colorado. July 25, 1881.

UNITED STATES V. MOSELY AND OTHERS.

1. SURETIES—BONDS—AMENDMENTS.

Where property under seizure is delivered to a claimant on
his giving a bond conditioned that he would pay the value
of the property into court if it were condemned as forfeited
by the final decree, held, that the liability of sureties on the
bond is fixed on the rendering of such a decree, though the
libel on which it was rendered was amended subsequently
to the execution of the bond.

A. P. Van Duzee, Asst. U. S. Atty., for the United
States.

Latimer & Morrow, for defendants.
HOFFMAN, D. J. The ground of forfeiture set

forth in the original libel in this case was, in substance,
that the master and crew of the schooner San Diego
had, without the consent of the Alaska Commercial
Company, taken and killed seals in the waters adjacent
to the islands of St. Paul and St. George, in Alaska
territory, in violation of section 1967 of the Revised
Statutes.

The amended bill alleges the killing to have been
done within the limits of Alaska territory, and in the
waters thereof, to-wit, on and near Otter island, and in
the neighborhood of and adjacent thereto, in violation
of section 1956 of the Revised Statutes.

The killing alleged in either case was unlawful
and contrary to the provisions of title 13, c. 3, of
the Revised Statutes, enacted for the protection and
preservation of fur-bearing animals in Alaska territory.

But the pleader was misinformed as to the precise
locus in quo where the killing was effected. He was
therefore allowed to amend his libel so as to conform
to the facts. On this amended libel the vessel and skins
were condemned. The claimants had previously given
bonds for the appraised value of the vessel and cargo.
The present suits are brought on these bonds, and it
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is contended on the part of the sureties that the effect
of allowing the amendment which has been mentioned
was to exonerate them from all liability under their
bonds, by means of which they obtained a delivery to
them of the property seized.
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The bonds are in the usual form; they may be said
to consist of three parts:

(1) The bond proper, by which an absolute
obligation is created to pay to the United States a
specified sum of money. (2) A recital setting forth
that a libel of information, etc., had been filed; that
the property was in the custody of the marshal, and
their appraised value. (3) The condition or clause of
defeasance to the effect that if, on the condemnation of
the goods, the obligors shall pay into court their said
appraised value, then the obligation to be void, etc

With regard to the libel of information the recital
in the bond further states that it has been filed on
behalf of the United States against 1,650 fur seal-skins,
“for reasons and causes in said libel of information
mentioned.”

It is claimed by the defendants that the effect of this
clause is to restrict the obligations of the bondsmen
to a liability for the penalty of the bond in case the
goods shall be condemned, for the reasons and causes
mentionéd in the original libel; and that, inasmuch as
they were condemned for reasons and causes set forth
in an amended libel, the bondsmen are discharged.

But the nature and extent of the obligation assumed
by the bondsmen are to be ascertained, not from a
clause in the recital which is no essential part of
the instrument, and which might have been entirely
omitted, but from the terms of the condition or clause
of defeasance which specify under what circumstances
the obligation shall become void. These are:

“(1) In case the said 1,650 fur seal-skins shall, by
the final sentence, decree, or judgment of the said



court, be condemned as forfeited; and (2) if the said
Mosely, etc., their heirs, etc., shall thereupon pay into
the said court the sum of $6,189.50.”

It is plain that the obligation to pay is conditioned
upon this condemnation of the goods as forfeited in
the suit then pending. But it is not conditioned upon
this condemnation for the precise reasons and causes
in the original libel of information mentioned. In the
original form of bonds submitted to the court for
approval the words “for the causes in said libel set
forth” were added in the condition of the bond, but
they were stricken out by direction of the judge, as
appears by his initials in the margin. This could only
have been done for the purpose of avoiding the very
question which is now raised, and of exacting from the
claimant to whom the goods were to be delivered an
obligation to pay their appraised value in case 690 they

should be condemned by any decree which the court
might lawfully make in the suit.

In the bond given for the vessel a printed form was
used, which does not contain the words inserted in
the manuscript bond, and stricken out by the judge as
above stated.

No question is or can be raised as to the right
and duty of the court to allow the amendment to the
libel. The decree stands, therefore, as the final decree
of condemnation, lawfully made, and thus the very
contingency has occurred upon which, by the terms of
this obligation, the bondsmen were to become liable.

But, independently of the foregoing consideration, I
entertain no doubt that the settled rule of the admiralty
is that when a bond has been given for property
under seizure, and the property has been delivered
to the claimant, the bond stands in the place of and
represents the rem, and that whatever amendments
the court might lawfully allow if the property had
remained in the custody of the marshall, it can equally



allow without affecting the liability of the bondsmen.
Any other rule would be inconvenient and pernicious.

Libels are often necessarily drawn in haste, and
with an imperfect or mistaken conception of the facts.
A bond for value may be tendered at once. If this
be done and the vessel restored to the claimant, and
if the libellant is from that moment deprived of all
right to amend, except on pain of discharging the
bondsmen and thus rendering the litigation fruitless,
it is evident that the grossest injustice might be done
in cases where the property has been removed from
the jurisdiction and no reseizure can be made. The
suggestion that the claimant and his sureties have
agreed to be responsible only in case the property is
condemned, “for the reasons and causes mentioned
in the libel,” involves a petitio principii. It is more
accurate to say that they have agreed to be responsible
in case the court, in the due and ordinary course
of procedure, shall condemn the property; and the
allowance of proper amendments must be deemed to
have been contemplated as a possible or probable
incident in the cause. In the case of Newell v. Norton,
3 Wall. 257, the libel had been amended by dismissing
it as to a pilot who had been improperly joined in
a suit against the master and vessel. It was argued
then, as now, that the sureties “bound themselves
with reference to this libel; that their contract was
stricti juris, and could not be extended by implication.”
But the court summarily overruled this objection,
observing, in the language of Mr. Justice Story in The
Schooner Harmony, 1 Gal. 123: “Every person bailing
such property 691 is considered as holding it subject

to all legal dispositions of the court.”
In the case before Mr. Justice Story the amendment

moved for was the addition of a new substantive cause
of action against which the statute of limitations had
run, and it was disallowed for that reason. With regard



to the objection that the rights of the sureties might be
affected, he says:

“I will only add that a third objection, that it might
affect the rights of the sureties on the bond given for
the property, has not been considered of weight in any
cases at common law. When the property has been
delivered on bonds it is too much to contend that
the rights of the court can be increased or diminished
by that circumstance. Every person so bailing the
property is considered as holding it subject to all legal
dispositions by the court. A fortiori, the objection
would, with great difficulty, find support in a court
exercising admiralty jurisdiction.”

In The Maggie Jones, 5 Cent. Law J. 263, it was
insisted that an amendment submitting the name of
one Bradley to be added as colibellant discharged the
sureties. But the court says:

“This position is untenable. I regard it as settled
by the case of Newell v. Norton, 3 Wall. 257, that
the undertaking of the surety is practically co-extensive
with the liability of the vessel in that particular action,
and subject to any amendment which the court has
power to make. The addition of a new party, or,
indeed, any other amendment which the court has
power to make in the original case, has usually been
held not to affect the undertaking of the surety.”

In the case of Evers v. Sager, 28 Mich. 47, the court
says:

“If the court possessed the power to order or allow
such an amendment, irrespective of the stipulations of
the parties, the sureties would have been bound by its
action, because their obligation must be understood as
contemplating a possible exercise of such power.”

Numerous other authorities might, no doubt, be
found on this point under consideration. Enough have
been cited to establish that where property under
seizure has been delivered to a claimant on a bond for
value, conditioned he will pay the value into court if a



final decree of condemnation be rendered against the
property, his liability and that of his sureties is fixed as
soon as the court has legally rendered such a decree in
the action. And it is immaterial whether the decree has
been rendered on the original libel, or on a libel that
has been legally and properly amended, subsequently
to the execution of the bond.
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