
Circuit Court, E. D. New York. February 16, 1881.

REGESTER V. DODGE.

1. LIABILITY OF RETIRED PARTNER—NEW FIRM.

In a suit in equity to charge the estate of a partner, who
retired from the banking firm of Jay Cooke & Co. in 1871
and died in 1877, with the amount of certain deposits
made with said firm in 1869—

Held, that where money is deposited with a banking firm
which subsequently dissolves, and whose business is
continued by a new firm, the liability of the members of
the old firm continues, unless facts be shown from which
an intention to accept the liability of the new firm in lieu
of the liability c? the old firm can be fairly inferred. If such
facts be shown, the liability of a retired partner will be
held to have been extinguished

2. SAME—ACCEPTANCE BY CREDITOR OF NEW
FIRM—EVIDENCE.

That where a banking firm is dissolved, and the business is
carried on by a new firm which has agreed to assume the
liability of the old
7

firm, slight circumstances only are required to justify finding
the existence, on the part of a creditor of the old firm, who
has notice of the dissolution and of the agreement of the
new firm, of an intention to accept the liability of the new
firm in place of the liability of the old.

3. SAME—SAME—SAME.

That proof of debt made by the administrator of a depositor in
the bankruptcy proceedings of the new firm, setting forth
the original deposit made with the old firm as a debt of the
new firm, with knowledge at the time that the old firm of
Jay Cooke & Co. had been dissolved; that the new firm of
Jay Cooke & Co. was composed of persons not members
of the old firm, and that the new firm had assumed the
debt in question for the purpose of terminating the liability
of the retiring partner therefor, was an adoption of the new
firm as debtors by the creditor. The adoption of the new
firm as debtors under such circumstances, coupled with
the omission on the part of the creditor, during the life-
time of the retiring partner, to indicate, by word or deed,
the existence of a claim against such partner, and with a
delay of five years before attempting to charge the retired



partner's estate, are sufficient circumstances to justify the
inference that the intention was to accept the liability of
the new firm in place of the liability of the old.

4. SAME—EQUITABLE RIGHTS—LACHES.

That the right sought to be enforced by this action, being
an equitable right, may be met by equitable circumstances;
and where the result of unexcused delay in asserting the
liability of the retired partner by the creditor has been to
deprive the retired partner of the opportunity to vote as
a creditor in the bankruptcy proceedings of the new firm,
and, by participating in the distribution of the property of
the new firm, to save himself from any loss arising out of
the liability for the debt, it would be inequitable to permit
such creditor, at so late a day, to charge the estate of the
retired partner with liability.

In Equity.
J. O. McKeen, for plaintiff.
Thomas M. Morgan, for defendant.
BENEDICT, D. J. In this case I have listened to a

reargument, and have re-examined the question upon
which, as I suppose, the case turns, and my opinion
remains unchanged, that the plaintiff is not entitled
to recover. The earnestness of the contention made
in behalf of the plaintiff has impelled me to state at
length the reasons of my conclusion.

The action is a suit in equity, brought by the
administrator of David Register, who disappeared in
the year 1870, and is 8 supposed to be dead, against

Harry E. Dodge, executor of Edward Dodge, for the
purpose of charging the estate of Edward Dodge with
the amount of certain deposits of money made by
David Regester in the year 1869 with the firm of Jay
Cooke & Co., of Philadelphia, of which firm Edward
Dodge was then a member.

The material facts are as follows:
At the time of the deposits in question the banking

firm of Jay Cooke & Co., of Philadelphia, was
composed of William G. Morehead, Henry D. Cooke,
Pitt Cooke, George C. Thomas, Harry C. Fahnestock,
John W. Sexton, and Edward Dodge. This firm



dissolved January 1, 1871. John W. Sexton and
Edward Dodge then retired from the business, and
a new firm was formed, consisting of the remaining
members of the old firm, and two new members,
Jay Cooke, Jr. and James A. Carhart. The new firm
succeeded to the business of the old firm, the account
with the retiring members was made up and settled,
and the new firm then assumed all the obligations of
the old firm, and agreed that the liability of the retiring
members therefor should be terminated.

The new firm continued business until November
26, 1873, when it was adjudged bankrupt. Among the
debts of the new firm, published in the bankruptcy
proceedings of that firm, was the debt here sued on.
In June, 1873, this debt was, without objection, proved
as a debt of the new firm in the bankruptcy proceeding
of that firm, by the representative of David Regester.

Upon this debt so proved dividends were from time
to time declared out of the assets of the new firm
of Jay Cooke & Co., and the same received by the
representative of David Regester. In the year 1879
the estate of the new firm was wound up under the
direction of trustees, in accordance with the provisions
of the bankruptcy law, and the stocks then constituting
the assets of the new firm were distributed among
the creditors of that firm in pursuance of a scheme
assented to by the creditors.

Edward Dodge died in 1877. During his life-time
no claim of liability for the deposits in question was
made upon him 9 in any form, so far as appears. In

September, 1878, and prior to the distribution of the
stocks by the trustees of the new firm, payment of this
debt was demanded by the representative of David
Regester of the executor of Edward Dodge, who then
denied the existence of the debt as a liability of
Edward Dodge. Thereafter the representative of David
Regester participated in the distribution of the stocks
belonging to the new firm of Jay Cooke & Co. made



by the trustees thereof, and as a creditor of that firm
received sundry shares of various stocks, which he
forthwith, and on June 12, 1879, sold at private sale,
without notice to the executor of Edward Dodge. The
amount of the cash dividends received from the estate
of the new firm, together with the amount realized
from the sale of the stocks distributed by direction of
the trustees of that firm, not being equal to the amount
of the deposits made in 1869 by David Regester, this
action is brought by his representative to charge the
estate of Edward Dodge with the deficiency.

The law of the case is not doubtful. By the deposits
made in 1869 with the old firm of Jay Cooke & Co.,
Edward Dodge, then a member of that firm, became
liable for the amount thereof. That liability continues,
unless facts be shown from which an intention on the
part of the creditor to accept the liability of the new
firm in lieu of the liability of the old firm can be fairly
inferred. The question, therefore, is whether the facts
above stated are sufficient to warrant the conclusion
that the liability of the new firm was so accepted by
the plaintiff.

In disposing of questions of this character, courts
have frequently held that, when the dissolution of an
old firm has occurred, and a new firm has agreed
to assume the liabilities of the old firm, but slight
circumstances are required to justify finding an
intention on the part of a creditor of the old firm, who
has notice of the dissolution and of the agreement by
the new firm, to accept the liability of the new firm in
place of the liability of the old. In Ex parte Williams,
Buck, 13, the court, speaking of such a case, say: “A
very little will do.” In In re Smith, Knight & Co. L.
R. 4 Ch. App. 66, 10 the lord justice says: “There

is no doubt whatever that if you have an old firm,
and either a new partner is taken into it or a new
firm constituted, and the assets are taken over by the
new firm, and the customer, knowing all these things,



afterwards goes on and deals with the new firm, you
infer assent on his part from slight circumstances.” In
In re Family Indorsement Soc. L. R. 5 Ch. App. 118,
speaking of a case very like the present, it was said:
“Very slight evidence, indeed, would be required to
establish that the creditor had taken the liability of the
new firm instead of the old.”

What, then, are the circumstances in this case
tending to show assent by the plaintiff to the novation
of the debt sued on? In the first place, it will be
observed that from the time of the publication of this
debt as a debt of the new firm of Jay Cooke & Co., the
creditor—and the representative of David Regester was
then the creditor authorized to collect and to discharge
the debt—knew that the old firm of Jay Cooke &
Co. had dissolved; that Edward Dodge and John W.
Sexton had retired from the business; that a new firm
had been formed, containing members who were not
members of the old firm; and that such new firm had
agreed to assume all the liabilities of the old firm. The
creditor is also chargeable with knowledge that the
purpose of this agreement made by the new firm was
to relieve the outgoing parties from their liability for
the debts of the old firm. The nature of the agreement
itself disclosed that to be its object.

This knowledge on the part of the creditor is not
without significance in ascertaining his intention. If
it had been the intention of the creditor to maintain
intact the then existing liability of the retired partner,
such an intention would naturally have evoked from
the creditor, when he came to deal with the new firm
in respect to this debt, some positive expression of a
purpose to avoid a substitution of the liability of the
new firm in place of the liability of the old. The proofs
here fail to show that any expression of such a purpose
in any form escaped from this creditor.

The next circumstance deserving attention is the
time which elapsed before any attempt was made to



enforce the 11 debt as a subsisting liability of Edward

Dodge. The deposits sued on came to be known at the
time of the bankruptcy of the new firm of Jay Cooke &
Co., in 1873. Edward Dodge lived until 1877 without
the suggestion of a continuing liability on his part for
this debt from any source. There is no evidence that
he was insolvent or absent; and the omission to make a
claim upon him in his life-time, the other members of
the old firm being insolvent, is hardly consistent with
the position now assumed, that there was no intention
to accept the liability of the new firm in lieu of the old.
Furthermore, no claim was made of the executor of
Edward Dodge until September, 1878, when the estate
of the new firm of Jay Cooke & Co. was substantially
wound up, which seems to indicate that the making
of the demand upon the executor of Edward Dodge
had some connection with the result of the bankruptcy
proceedings of the new firm, and gives rise to the
suggestion that the intention to maintain a liability on
the part of Edward Dodge was an afterthought.

In cases of this description delay in asserting the
liability of an outgoing partner, when coupled with a
dealing with the new firm, has often been deemed
to be a circumstance tending to show an intention to
discharge liability of the old. In In re Smith, Knight
& Co. already cited, it is said: “The time which has
elapsed may be more material.”

The next circumstance deserving attention is of
more significance. Indeed, it is one that in some of the
cases has been considered to be of itself conclusive.
This circumstance is that when the existence of these
deposits was disclosed in the bankruptcy proceeding
of the new firm, the creditor, knowing that he was
dealing in respect to the assets of a new firm which
had agreed to assume the debts of the old firm, for the
purpose of extinguishing the liability of the old firm,
adopted the new firm as his debtors for this very debt.
This he did in the most formal way, by proving the



deposit made by David Regester, with the old firm,
as a debt of the new firm. The proof was not of a
liability by reason of property or money received by
the new firm, to be applied to the discharge of debts
of the old firm, but the original deposits were 12

proved as a ground of liability. This adoption of the
new firm as the debtors, coupled with the omission
during the life-time of the retired partner to indicate,
by word or deed, the existence of a liability on his
part for the debt in question, and coupled with the
lapse of time that occurred before the liability of the
retired partner's estate was asserted, appears to me
to be sufficient, according to the requirements of the
cases already cited, to justify the inference that the new
firm was adopted as debtor with the intention that the
liability of the firm was to stand in place of the liability
of the old.

In some of the adjudged cases less proof than
is here presented has been considered sufficient to
warrant a similar inference.

In Hart v. Alexander, 2 Mee. & Well. 489, Follett,
arguendo, says: “If the creditor, by some positive act,
adopts a new firm as his debtor, the retired partner
is discharged.” And Lord Abinger, in giving judgment,
states as the result of the cases, that “if a new partner
comes in, and an account is accepted in which the new
partner is made liable for the balance, that discharges
the old firm, as both cannot be held liable at once for
the same debt.”

In In re Medical Invalid & General Life Assurance
Society, (Spencer's Case,) 24 L. T. R. 455, the
circumstance that the new company and the customer
had treated each other as insurer and insured, was
held to be “complete evidence of novation.”

In In re Smith, Knight & Co., already cited, the
case was made by the master of the rolls to turn upon
the question whether the company had been adopted
as debtor. He says: “I am of the opinion there was



an adoption of the company as the debtor, and that
it cannot be treated otherwise. It is useless to go into
cases, because it is admitted that very small things will
do.” The decision of the master of the rolls in that
case was reversed by the court of appeal upon the
ground that the circumstance from which the master
of the rolls found that there had been an adoption of
the company as debtor was not sufficient to warrant
that conclusion; but there was no dissent from the
proposition of the master of 13 the rolls, that an

adoption of the company as debtor by the creditor,
with knowledge, was a fact decisive of the case.

In Kerwin v. Kerwin, 2 Crompt. & Mee. 627, the
opinions of Lyndhurst and Bolland proceed upon the
assumption that the consent of the creditor to take the
new firm as debtors would be conclusive. In Brown
v. Gordon, 16 Beavan, 309, great stress is laid upon a
fact which appears in this case also, that the partners
had settled with each other, treating the debt as a debt
of the new firm.

The conclusion that a novation of the debt in
question was effected, and the liability of Edward
Dodge therefor extinguished, is not at variance with
any of the cases upon which the plaintiff relies. In
Harris v. Farwell, 15 Beavan, 31, the creditor proved
against the new firm an original obligation of the new
firm, based upon money paid the new firm to the
use of the creditor. The case is made to turn upon
the particular form of the proof of debt. In Hall v.
Jones, 56 Ala. 493, it is said: “Proof, if made, that
the accounts against the old firm were restated against
the new, would be strong evidence from which an
agreement (to release the retired partner) might be
inferred.” In principle that is this case. The debt due
from the old firm of Jay Cooke & Co. was by the
creditor restated against a new firm, and that for the
purpose of sharing in the distribution of the estate of a
firm known to be in nowise liable for the debt, except



by reason of an agreement to assume it, made for the
purpose of releasing their retired partner from liability.

In Health v. Hall, 4 Taunt. 352, the case put is that
of proving the joint debt in the bankruptcy proceedings
of one of two joint debtors, and suing the other
debtor in an action at law. This is not such a case.
In Devagnes v. Noble, (Sleich's Case,) Merivale, 562,
the question decided was whether delaying for the
space of eight months after the death of one partner,
and meanwhile accepting part of the debt from the
surviving partners, who were liable for the whole, was
evidence of the transfer of the credit to the surviving
partners.

In Daniels v. Cross, 3 Ves. Jr. 277, the only act
done, as 14 stated by the court, was receiving interest

from the surviving partners.
In Harris v. Lindsay, 4 Wash. 100, the liability of

the outgoing partner was clearly shown to have been
extinguished, and so the court decided. It is there
said (page 273) that no delay to pursue the outgoing
partner, which falls short of an agreement, express
or implied, to take the paying partner as a debtor,
will discharge the retiring partner; and the decisive
question is stated to be whether the plaintiff had
conformed to the agreement made between the parties
at the dissolution; and the decisive fact considered to
be that the paying partner was to be credited with
the notes when paid. In the present case we have an
express adoption of a new and different firm as the
debtors, and a credit to that firm of part payment of the
debt. It is not seen that any difference arises from the
circumstance that the acquiescence in the arrangement,
made between the old firm and the new, for a transfer
of the liability of the old debts to the new firm,
occurred after the new firm had become bankrupt,
and not before. No inference is created by that delay,
because David Regester, the depositor, disappeared
before the new firm was formed, and the existence of



the deposits was not known until the bankruptcy. The
representative of David Regester, upon learning of the
debt and of the agreement by the new firm to assume
it, had the right to take the benefit of that agreement,
and to accept the new firm as debtors in place of the
old firm. The acts and omissions under consideration
were, in law and in fact, those of the creditor, and so
they have been treated here.

I now proceed to consider this case in another
aspect, which, as it seems to me, is also fatal to the
plaintiff's claim.

The suit is in equity. The plaintiff applies for
equitable relief, but his claim is inequitable. This
plainly appears. In 1873, when the new firm of Jay
Cooke & Co. went into bankruptcy, and the plaintiff
was called on to act in respect to the debt sued on,
it was open to him at once to assert the liability of
Edward Dodge for the debt in question. Had he 15

then done so, and had the liability of Edward Dodge
been then established, a right on the part of Edward
Dodge to become a creditor of the new firm in the
bankruptcy proceedings would have arisen. This was a
substantial right lost to Edward Dodge by unexcused
delay on the part of the plaintiff. Still more, if, instead
of dealing with this debt as an existing liability of
the new firm alone, the liability of Edward Dodge
had been asserted and maintained before the estate
of Jay Cooke & Co. was wound up, those shares of
stock which the plaintiff received for this debt would
have passed to Edward Dodge or his representative,
with, of course, the election to sell or to hold them.
It is obvious that the distribution of those stocks was
not made for the purpose of enabling the creditors to
turn them at once into money. That could have been
done by the assignee in bankruptcy. The object of the
distribution was to give the creditors an election to sell
or to hold these stocks. This, too, was a substantial
benefit. Its value in this case appears by the fact that



the stocks distributed to the plaintiff as creditor of the
new firm are now equal in value to the debt proved
against the new firm by the plaintiff. The plaintiff
has seen fit, without any cause assigned, to adopt a
course by which the right to vote as a creditor in the
bankruptcy proceeding was lost to Edward Dodge, and
his representative deprived of the power to secure his
estate against loss.

Having without cause delayed asserting the liability
of the outgoing partners during a period of some
five years, whereby the party was deprived of an
opportunity to take part in the bankruptcy proceeding
of Jay Cooke & Co., and to re-imburse himself from
the estate of that firm, the plaintiff cannot now ask a
court of equity to exercise its power in his behalf. The
right here claimed is an equitable right only, and it may
therefore be met by equitable circumstances. Ex parte
Kendall, 17 Ves. 522.

I have not overlooked the fact that the defendant
did at one time make demand on the representative
of Edward Dodge for the payment of the debt now
sued on. But this demand was not made until 1878,
when the distribution of 16 the estate of Jay Cooke &

Co. had been determined upon, and when made it was
not enforced; on the contrary, the defendant's denial
of liability was apparently acceded to, for the plaintiff
commenced no suit at that time, and after that time
received the stocks distributed by the trustees of Jay
Cooke & Co., and sold them at private sale without
notice.

Attention should also be called to the fact that the
plaintiff makes no tender of the stocks he so received.
He who asks equity must do equity. If at this late
day the estate of Edward Dodge is to be charged with
the debt in question, equity demands of the plaintiff
that he transfer to the estate of Edward Dodge the
stocks which Edward Dodge would have been entitled
to receive if his liability had been asserted in his life-



time. The plaintiff does not do this. All that he offers
is to credit the amount of the cash dividends and the
proceeds of the private sale of those stocks. Manifestly,
in view of the evidence respecting the value of those
stocks, it would not be for his advantage to make
tender of them now. But only in that way can he do
equity. Failing to do this, his prayer cannot be granted.

Let an order be entered dismissing the bill, with
costs.
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