STEWART & CO. v. MERRITT.
Circuit Court, S. D. New York. —, 1880.

IMPORTS—DUTIABLE VALUE—APPRAISAL, WHEN
FINAL.—Sections 2930, 2931 and 3011, Rev. St. U. S,,
are to be construed together, and the decision of the
proper officer after appeal and without fraud, as to the
dutiable value of imports, is final and conclusive against
the importer.

A case of considerable public importance was
recently tried in the United States circuit court for the
southern district of New York before Judge Shipman
and a jury. It was brought by A. T. Stewart & Co.
against E. A. Merritt, collector of the

port, to recover duties alleged to have been exacted
from the plaintiff in excess of the lawful duties on
certain importations of Alexandre‘s kid gloves.

The gloves were invoiced entered at a valuation of
42 francs per dozen, but the local appraiser raised the
value for the purpose of assessing duty thereon to 52
francs per dozen, and thus the importers incurred a
penalty of 20 per centum ad valorem upon the assessed
value, the latter being 10 per centum over the invoice
value.

The importers were dissatisfied with the action of
the local appraiser, and expressed their dissatisfaction
in writing to the collector, who thereupon, in
compliance with the requirements of section 2930
of the United States Revised Statutes, appointed a
merchant appraiser to act with one of the general
appraisers upon a reappraisement of the gloves. The
appraisers were unable to agree, and made separate
reports to the collector, who adopted the report of
the general appraiser, and determined the dutiable
value of the gloves to be 49 francs per dozen, while
the merchant appraiser had reported that the dutiable
value was only 42 francs per dozen. The importers,



having been required to pay duties at the rate of 50
per centum ad valorem on the value thus ascertained
and determined by the collector, protested against the
exaction, and appealed to the secretary of the treasury,
and subsequently brought suit.

Upon the trial of the suit the plaintiffs sought
to introduce testimony as to the fair foreign market
value of the gloves, but the counsel for the defendant
objected to such testimony, and maintained that an
appraisement regularly made was, in the absence of
fraud, conclusive against the importer upon the
question of the foreign market value of the gloves.

After hearing full arguments on both sides, Judge
Shipman rendered the following decision.

Alexander & Green and Geo. H. E. Tremaine, for

plaintiffs.
A. B. Herrick, Ass‘t United States Att'y, for
government.

THE COURT. On this point, as to the
admissibility of this testimony in regard to the f{air,
actual market value of the articles in the principal
markets of France, in the absence of fraud upon
the part of the collector and the officer of appraisal,
it can hardly be doubted that prior to June 30, 1864,
the system of legislation in regard to the effect of
appraisals, and the judicial decisions upon the binding
character of appraisals free from fraud, and made in
conformity with the statute, were substantially uniform.
The importer was bound by the appraisal, which was
established in conformity with the statutes, after
appeal, provided such appraisal was made by persons
equipped with power and without fraud.

On June 30, 1864, (the then existing statute in
regard to appraisals having been passed in 1851,) a
tariff act was passed, of which the fourteenth and
fifteenth sections related to the effect of a decision of
the collector upon the rate and amount of duties, and
the prerequisites necessary to be taken for a review of



such decision either by the secretary of the treasury or
by the courts. If no further legislation had taken place
there might be room for argument that the decision
of the collector, upon appraisal made after appeal, in
accordance with the act of 1851, was not final in the
sense that it could not be reviewed by the secretary
or by the courts, for it might be argued that while
the decision of the collector as to the rate of duties
affected the classification only of articles, yet that his
decision as to amount involved both classification and
value; that the amount was the product of rate and
value, and that, therefore, an appeal from his decision
as to amount of duties necessarily implied an appeal
from his decision as to value. But since that time the
Revised Statutes have been enacted.

Section 2930 re-enacts substantially the act of 1851.
Sections 2931 and 2932 contain substantially the
fourteenth and fifteenth sections of the act of June 30,
1864. If the act of 1851, under the provisions of which
a final appraisal had been regarded as a finality ever
since its enactment, had been modified or repealed by
the act of June 30, 1864, it seems as il the revisers
and congress would have announced such modification
in plain terms; but, on the contrary, the finality on an
appraisal is left in substantially the phraseology of the
act of 1851, while the decision of the collector is
declared to be reviewable upon the specilic questions
specifically stated. The reproduction of the act of 1851,
in substantially its original language, seems to me to be
controlling in respect to any supposed legislative repeal
by implication. It is claimed that section 3011, being
a re-enactment of the act of 1845 in regard to suits
against collectors to recover money paid under protest,
gives power to test the question of value; but section
3011 had existed from 1845 to 1864, and during this
time the supreme court had repeatedly decided that
a valid appraisal was final. The last decision on the
subject was made by Judge Clifford in the first circuit,



in 1863. If the act of 1845 had no effect upon the
appraisal acts of 1842 and 1851, it is difficult for me
to see how it has an enlarged elffect, as section 3011,
upon section 2930, which is the act of 1851.

Again, we have in the revision three sections—2930,
2931, and 3011. They must be construed together. The
positive declaration of 2930 is that an appraisal made
by the proper officer, after appeal, is final. It would
be in my judgment a great stretch to construe this
language to be modified by section 3011, especially as
the supreme court has repeatedly given to this statute,
upon this part of the tariff system, a construction
in opposition to that whichx is now claimed by the
plaintiffs.

The testimony is excluded.
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