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WOOLFOLK v. MURRAY.
Case No. 18,028. BRYAN V. SIMS.

(10 N. B. R. 540!
District Court, D. Georgia. 1874.

BANKRUPTCY PROCEEDING—OUSTER OF STATE COURT'S
JURISDICTION-HOMESTEAD AND EXEMPTION RIGHTS.

1. When the United States courts, under the bankrupt act of 1867 {14 Stat. 517}, have acquired
jurisdiction of the estate of a bankrupt the state courts lose jurisdiction of all claims against him
provable under the bankrupt act, except specific liens upon his property, and legal or equitable
claims of title thereto; and the homestead and exemption provisions of the constitution of 1868
of Georgia do not create such a specific lien upon, or title to his estate, in favor of his family, as
may be heard and adjudicated by the state courts pending the proceedings in bankruptcy.

2. Whether said claim is such a debt in favor of the family, as may be proven before the bankrupt
court, independently of the exemption granted by the bankrupt law to the bankrupts, it is for that
court alone to decide.

The following are the material facts in these two cases:

No. 1: Mrs. {Gertrude J.] Woolfolk applied for an exemption of her husband’s land
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as a homestead for herself and children, and the cause came belore the superior court by
appeal. {Joseph E.} Murray, as trustee for her husband’s creditors, and certain of the cred-
itors below, and on the appeal, objected to the setting apart of the homestead, upon the
following grounds: First, Prior to her application, the husband was adjudged a bankrupt
in the district court of the United States, and all his property, including this sought to be
set apart as a homestead, by order of said United States district court, passed into the
hands of the United States marshal, and he had it when this application was filed; and
belfore the hearing before the ordinary, said property had been, according to the bankrupt
act, conveyed to Murray, as trustee as aforesaid, which conveyance, by relation back, is
older than this application, and therefore the ordinary had no jurisdiction over the matter.
Second. Because the husband claimed the exemption allowed him under the bankrupt
act, and had been allowed the same. These objections were demurred to. The demurrer
was overruled, and that is assigned as error.

No. 2: This was ejectment by {C. C.} Sims against Benjamin D. Bryan, for certain land
in said county. It was admitted that defendant was in possession of the premises when the
suit was begun, and yet that William Bryan was in possession and owned the premises
on the 19th of December, 1868, and filed his petition to be adjudged a bankrupt on that
day, and put this property in his schedule; that his wife knew that he intended making his
application in bankruptcy when she filed her petition for exemption of homestead, and
that the premises would rent for four hundred dollars per annum. Plaintiff read in evi-
dence a deed of assignment from Hasselton, register in bankruptcy, to Holtzclaw, made
the 25th of January, 1869, conveying to Holtzclaw, as assignee, all William Bryan's prop-
erty, which he owned on the 19th of December, 1868. He then read in evidence a deed
from Holtzclaw, assignee, to plaintitf, for said premises, made on the—day of—, 1869, and
here the plaintiff closed. Defendant showed that, on the 16th of December, 1868, Wil-
liam Bryan's wife applied for a homestead, etc., which was granted to her by the ordinary
of said county, on the 28th of December, 1868. It was admitted that Holtzclaw and Sims
(the purchaser at this sale) had actual notice at the time of the sale, that these premises
had been set apart to Mrs. Bryan and her children as a homestead; that Benjamin D.
Bryan was but her tenant; that she was the real defendant, and that William Bryan was
not yet discharged In bankruptcy. Holtzclaw testified that he was not appointed assignee
till after the 28th of December, 1868, and gave notice at the sale of this homestead, but
stated also that the purchaser would get a good title, and plaintiff bid off the property at
one thousand dollars. He further testified that William Bryan had two hundred and two
and a half acres of land, including his dwelling and outhouses and personalty, worth in
the aggregate two thousand six hundred dollars, allowed to him as exempt by the bank-
rupt register. Defendant’s counsel asked the court to charge the jury, that the judgment
of the ordinary was conclusive as to Mrs. Bryan's rights; that the deed of assignment to
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Holtzclaw conveyed only the right, title, and Interest in the property which William Bryan
had at the date of his application for bankruptcy, subject to, and affected by all the eg-
uities and incumbrances existing against it in the bankrupt's hands, and this rule applies
to purchasers at his sale. If this property had been set apart as a homestead before said
assignee’s sale, the verdict should be for defendant. The court charged the jury, that the
voluntary taking of the exemption by the bankrupt, under the bankrupt act, defeated the
wile‘s right to a homestead; that the petition in bankruptcy being filed first, the ordinary
had no jurisdiction in the premises, and the purchaser, at the assignee's sale, got a good
title against the wife and children. The jury found for the plaintiff, for the premises in
dispute, and one thousand two hundred dollars for mesne profits.

Lyon, De Gralfenreid & Irving and Phil. Cook, for plaintiff in error.

Lanier & Anderson, Hunter, Jemison & Nesbit, Nesbits & Jackson, and S. Rogers,
for defendant in error.

Prior petition in bankrupt court ousted ordinary's jurisdiction. Bankrupt Act 1867 (by
Rice) p. 43; General Clause 34, p. 45; Clause 46; Code Ga. 1873, tit “Homestead &
Exemption,” § 2013; Act 1868. AU bankrupt's property passed to assignee from date of
application. Rice, Manual, p. 49, cls. 63, 64. Bankrupt law paramount to homestead provi-
sions. Const. U. S. art. 7, § 2; Const. Ga. art 11, § 1; James, Bankr. Law, 13; Am. Law T.
(Jan., 1871) 14; In re Barrow {Case No. 1,057}; In re Black {Id. 1,457)}; Scotfield v. Moor-
head {Id. 12,510}); Phipps v. Morrow {49 Ga. 37}, last term. He elected his exemption. 41
Ga, 180; In re Askew {Case No. 585]. Ordinary had no jurisdiction. {Taylor v. Carryl} 20
How. {61 U. S.] 601; James, Bankr. Law, 13; Gay. 66; 30 Ga. 69; 13 Ga. 10; 7 Ga. 362;
12 Ga, 424; {Den v. Turner] 9 Wheat {22 U. S.} 541; 11 Ga. 453; Lumpkin v. Eason
{44 Ga. 339), this term.

MCCAY, District Judge. Very clearly, the rights of the bankrupt to an exemption, or
rather the quantity of his property that he is permitted to hold exempt from the claims
of the assignee, is to be determined by the bankrupt law and the bankrupt court The
jurisdiction of the United States over the subject of bankruptcy, is plenary. Const.
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U. S. art 1, § 8, par. 4. The only doubt there can be, on the facts of this record, is whether
our law does not give the wife and family such a specific interest in and lien upon the
property of the bankrupt—not for his but for their sake—as is saved by the bankrupt law
itself. That law does not pretend to take, as the property of the bankrupt, anything which
is not legally and equitably his; nor does it contemplate interfering with specific liens third
persons may have, under the laws of the state, upon property included within the sched-
ule.

Our constitution, on the subject of homesteads, and the act of 1868, indicates, very
clearly, that something more is meant by the homestead provisions than a mere exemp-
tion of the debtor's property from levy and sale. The constitution provides that the general
assembly shall enact laws for the full and complete protection and security of the same, to
the sole use and benetit of the famines aforesaid. Const art. 7, § 1. And the act of 1868,
to carry this provision of the constitution into effect, provides for the application, by a next
friend of the wife, apart from the husband. The act too, clearly contemplates that, after the
laying off of the homestead, it shall become the property of the wife. She is authorized
to sue for trespasses upon it, and, at her death, provision is made for its disposition, as
though it were not the property of the husband at all. Act 1868 (Pamph.) p. 27.

But it is very clear that until it is laid off, there is no property, or right of property in
the family. The right of the wile and family to a homestead does not stand on the foot-
ing of an equitable title or lien, which follows the property into the hands of a purchaser
with notice. It is a right which depends for its existence upon the judgment of the court.
We have held in the case of Blivins v. Johnson {40 Ga. 297} December term, 1870,
that when the application had been made, when there was a lis pendens, a purchaser at
sheriff's sale, under notice, bought subject to the judgment. But we have not held that
any purchaser, at any time, who bought the property with the notice that the wife had no
homestead, bought subject to it. It follows, from the very nature of the thing, that the wife
can have no title or lien, because not only her right to it, but the number of acres, and the
location of it, are dependent upon the judgment of the court. Indeed, her right depends
largely upon her application. Thousands of wives and families do not apply for it. Indeed
the main and only object of the law is to interfere for the protection of the family against
creditors who, if they were permitted full sway, would render the family homeless, and
often throw them upon the public for support. It is clear to us, therefore, that this right
of the wife is no title, lien, or incumbrance upon the husband’s property, until it has been
appropriated by a judgment. If this be so, the jurisdiction over it passes, in case of the
bankruptcy of the husband, to the federal court We have, in the case of Hardeman v.
White (unreported), analogized this right of the wife to the case of a preferred or prior
debt, and we have spoken of the proceedings as a mode provided by law for its recovery.

Perhaps this is the correct view of it.
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In my judgment, the true course for these wives is to present the claims before the
bankrupt court, not as an exemption of the husband's property, but as a claim of their
own against it, having, by the laws of Georgia, a preference over other claims against him.
We have in this case allowed the decision made at this term, in the case of Lumpkin v.
Eason {44 Ga. 339}, to be expressly questioned, and the questions argued without refer-
ence to that decision. We abide by the decision in that case. For myself, whilst I may not

put the case upon the same ground as my brethren, I abide by the written brief statement
then made of the ground of my concurrence. Judgment affirmed.

. {Reprinted by permission.}
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