
Circuit Court, S. D. New York. Oct. Term, 1850.

WILDER V. GAYLER ET AL.

[1 Blatchf. 597:1 1 Fish. Pat. Rep. 387.]

PLEADING IN PATENT SUITS—NOTICE OF SPECIAL DEFENCES—SPECIAL PLEAS.

1. Where the defendant in a patent suit pleaded the general issue, and special pleas, and also gave a
notice of special matter under section 15 of the patent act of July 4th, 1836 (5 Stat. 123), and the
matters set forth in the special pleas were those of which notice might have been given under
said section 15, the court, on the plaintiff's motion, struck out the special pleas, with costs.

[Cited in Latta v. Shawk, Case No. 8,116. Questioned in Day v. New England Car-Spring Co., Id.
3,687. Cited in Wilkinson v. Pomeroy, Id. 17,674; Hubbell v. De Land, 14 Fed. 473.]

2. Notice must be given of the several matters Specified in section 15, if they are relied on in defence.
They cannot be pleaded specially.

[Cited in Hubbell v. De Land, 14 Fed. 473; Cottier v. Stimson, 18 Fed. 691.]

3. There may, however, be grounds of defence not specified in section 15, which might be set up in
bar of the action, by special plea.

In this case, which was an action for the infringement of a patent, the defendants
[Charles J. Gayler and Augustus R. Moen] pleaded the general issue, and a large number
of special pleas, and also gave a notice of special matter under § 15 of the patent act of
July 4, 1836 (5 Stat. 123). The matters set forth in the special pleas were those of which
notice might have been given under the said 15th section. The plaintiff now moved to
strike out the special pleas.

Seth P. Staples, for plaintiff.
George Sullivan, for defendants.
NELSON, Circuit Justice. The matters set forth in the special pleas are not the subject

of a defence in that form of pleading; but stand upon the general issue with the notice
prescribed in section fifteen of the patent act of 1836, Most of the matters required by
that section to be set forth in a notice could be given in evidence under the general issue
without notice, were it not for the section; or, to speak more accurately, are involved in
the general issue. They are affirmative facts, which the plaintiff is bound to maintain as
essential to the validity of his patent. But, to guard against surprise on the part of the
plaintiff, the section requires
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that notice shall be given of the several grounds therein specified, if they are intended to
be relied on in defence. This however does not enable the defendant to plead them spe-
cially as matters of defence. They must be presented in the manner prescribed by the act.
There may, however, be grounds of defence not specified in the fifteenth section, which
might be set up in bar of the action, by special plea.

The defendants may retain the plea of the general issue, and the notice which accom-
panies it, and may add new matter to the notice by way of defence, but the special pleas
must be stricken out with costs.

[For other cases involving this patent, see note to Rich v. Lappincott, Case No.
11,758.]

1 [Reported by Samuel Blatchford, Esq., and here reprinted by permission.]
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