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Case No. 17,541. WHITE v. CLARKE ET AL.

(5 Cranch, C. C. 401.}
Circuit Court, District of Columbia. March Term, 1838.
APPEAL-DECREE—EFFECT OF MANDATE—ATTACHMENT.

1. When a decree for the surrender of certain promissory notes, and the payment of a certain sum of
money is affirmed by the supreme court of the United States, with costs and damages at the rate
of six per cent, per annum, and the cause is remanded to the circuit court by mandate command-
ing that court “that such execution and proceedings be had in the said cause as according to right
and justice and the laws of the United States ought to be had, the said appeal notwithstanding;”
and the court thereupon orders the defendants, without further delay to bring the notes into court
to be cancelled, and the sum of money mentioned in the decree with interest thereon, and the
costs of this suit and the costs in the supreme court, to be paid to the complainant, the defen-
dants cannot supersede this order to comply with the decree which had been appealed from, nor
stay execution upon that decree by confessing a judgment out of court, under the Maryland act
of 1791, c. 67, § 1; more than two months having elapsed since the original decree was rendered.

2. The court will not issue an attachment upon a decree for payment of money, but will leave the
complainant to his remedy by fieri facias, or ca. sa.

The decree of this court in this cause {Case No. 17,540] having been affirmed by the
supreme court of the United States, at January term, 1838, with costs, and damages at the
rate of six per cent. per annum {12 Pet. 37 U. S.) 178}, and a mandate having been filed
on the 6th of April, 1838, commanding this court “that such execution and proceedings
be had in said cause, as according to right and justice, and the laws of the United States,
ought to be had, the said appeal notwithstanding,” the court, on the 11th of April, 1838,
upon the motion of the complainant's counsel, after reciting the decree which had been
the subject of the appeal, and which had been affirmed, and by which the defendants,

Clarke and Briscoe, were required without delay to
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bring into this court to be cancelled, certain promissory notes signed by the complainant,
and particularly described in the bill, and to pay to the complainant the sum of $1,083.55,
with interest from the date of the decree, and the costs of this suit, passed an order “that
the said defendants, Clarke and Briscoe, without further delay bring the notes aforesaid
into this court to be cancelled, and the said sum of money with interest thereon, and the
costs of this suit, and the sum of $142.88, the complainant's costs in this suit in the said
supreme court, to be paid to the said complainant.” This order was served upon the de-
fendants on the 19th of April, and on the 19th of June, 1838, the complainant obtained a
rule upon the defendants to show cause on Thursday the 21st of June, why an attachment
should not be issued against them for having failed to comply with the order of the court
of the 11th of April.

Upon the return of the rule, the defendants, showed, for cause, the following paper
which they had filed on the 21st of April, as a supersedeas to the decree: “District of
Columbia, Washington county, to wit: You, Joseph S. Clarke and Richard G. Briscoe,
Walter Clarke and James T. Clarke, do confess judgment to William G. W. White, for
the sum of one thousand and eighty-three dollars and fifty-five cents, with interest from
the tenth day of June in the year of our Lord one thousand eight hundred and thirty-seven
till paid, and costs of this suit; to wit, one hundred and forty-seven dollars and fifty-eight
cents, and one hundred and forty-two dollars and eighty cents, the costs in the supreme
court, and the additional cost thereon, which sums were recovered by the said William G.
W. White against the said Joseph S. Clarke and Richard G. Briscoe, on the eleventh day
of April, in the year of our Lord one thousand eight hundred and thirty-eight, by a decree
of the circuit court of the District of Columbia, sitting as a court of equity for Washington
county aforesaid; the said sums of money to be levied of your bodies, goods, and chattels,
lands and tenements for the use of the said William G. W. White in case the said Joseph
S. Clarke and Richard G. Briscoe shall not pay and satisfy to the said William G. W.
White the said sums of money so as aforesaid recovered against them with the additional
cost thereon, on the twenty-first day of October next. Taken and acknowledged before us,
the subscribers, two of the justices of the peace of the United States of America, in and
for the county of Washington and district aforesaid, this twenty-first day of April, eighteen
hundred and thirty-eight. W. Thompson, J. P. Clement T. Coote, J. P.”

The notes were brought in by the defendants, to be cancelled.

Mr. Hoban, for defendants, contended that the order of the 11th of April, 1838, was
a new decree, which the defendants had a right to supersede, under the Maryland act of
1791, c. 67, § 1.

Mr. Marbury and Mr. Key, for complainant, contra. The decree which was affirmed
was passed on the 10th of June, 1837, and it is that decree which the supreme court has

commanded this court to execute. This court cannot now reverse or alter it, except to add



YesWeScan: The FEDERAL CASES

the costs according to the mandate. The right to supersede is limited to two months after
the decree; which two months had long since elapsed. The appeal was a supersedeas;
but it was removed by the decree of affirmance; the complainant cannot have a second
supersedeas.

THE COURT (THRUSTON, Circuit Judge, contra,) was of opinion that the defen-
dants could not now supersede the decree.

Mr. Marbury then moved for an attachment; but the court refused, and told him he

might have a fieri facias, or ca. sa.

[{See Case No. 17,542.]
! (Reported by Hon. William Cranch, Chief Judge.]
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