
Circuit Court, D. Rhode Island. June Term, 1820.

WHIPPLE V. LEVETT ET AL.

[2 Mason, 89.]1

CONTRACTS—NOTE PAYABLE IN GOODS—“FACTORY PRICES” CONSTRUED.

In a note given for the payment of a sum of money in specific articles, at “factory prices,” the terms,
“factory prices,” are to be construed, the prices at which such goods are sold at factories, unless
there be proof of a different technical sense universally established by the custom of trade.

Assumpsit [by John Whipple against Thaddeus & Joshua Levett] on a special note
dated the 23d of November, 1819, for the payment of a sum of money in certain goods,
“at factory prices,” signed by Joshua Levett.

At the trial two points were made by Mr. Searle for defendants. 1st. That there never
was any joint promise by the defendants. 2d. That “factory prices” did not mean such
prices as goods are sold for at the factories; but had a technical meaning, known to the
trade, and referred to prices which had been annexed to like goods at the original estab-
lishment of the manufacturing establishments in Rhode-Island, and which were known
by the name of “Old Ticket Prices.” He admitted that these old ticket prices were in most
cases fifty per cent above the prices for which the goods could be obtained at the facto-
ries. Parol proof was admitted to show whether the words “factory prices,” had acquired
any uniform technical meaning in the sense contended for, but the evidence was extreme-
ly contradictory, and it appeared that goods had not for many years been bought or sold
with reference to old ticket prices, and to some of the articles enumerated in the note, no
old ticket prices had ever been affixed.

Mr. Whipple, for himself, argued e contra on both points.
STORY, Circuit Justice. The construction of the terms of this note, is matter of law;

and I am of opinion, that the terms “factory prices,” in this note must be understood ac-
cording to their common meaning, that is, the prices at which goods may be bought at
the factories, in contradistinction to prices of goods bought in the market after they have
passed into the hands of third persons or shopkeepers. If it had appeared in evidence that
the terms had acquired a uniform technical sense, universally known and understood in
the community, and brought home to the knowledge of the parties to this note, it might
have been proper to construe the terms with reference to such universal usage. But no
such usage is proved; and it would be strange indeed, if persons now contracting, should
have reference to prices established twenty years ago, and not now referred to in prac-
tice in cases of real purchases and sales, to fix the terms of their bargains. In the present
case, there is a still stronger reason for construing this note according to the plain sense
of the terms, because some of the enumerated articles are proved never to have had any
“old ticket prices” annexed to them. The terms “factory prices,” must, therefore, have been
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used in the common sense, the only sense in which they could apply to all of them, and
the parties manifestly intended to apply them to all.

The jury found a verdict for the defendants on the other point.
1 [Reported by William P. Mason, Esq.]
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