
Circuit Court, D. Nebraska. 1870.

WEBSTER V. CROTHERS.

[1 Dill. 301.]1

REMOVAL OF CAUSES—JUDICIARY ACT.

In cases properly removed here under section 12 of the judiciary act [1 Stat. 79], the defendant is
not in default for not having answered or pleaded in the state court before or at the time of filing
his petition for the removal.

[Cited but not followed in Heidecker v. Red Star Line S. S. Co., 32 Fed. 707. Cited in Pelzer
Manuf'g Co. v. St. Paul Eire & Marine Ins. Co., 40 Fed. 186.]

Suit for specific performance of contract for the sale of lands, commenced in the state
court by publication against the defendant, a non-resident. By the published notice or
summons the defendant was required to answer on the 16th day of May, 1870, that being
the first day of the May term. On that day the defendant appeared and filed his petition
and the requisite bond for the removal of the cause to the United States circuit court for
the district of Nebraska, and the next day the court ordered the removal. The defendant
did not answer in the state court or take any steps therein except to apply for the removal
of the cause. On the first day of the next term of this court, the plaintiff moved for a
default against the defendant for his failure to answer; and that is the question before the
court.

Redick & Briggs, for the motion.
Gannt & Wakely, contra.
Before DILLON, Circuit Judge, and DUNDY, District Judge.
DILLON, Circuit Judge. This removal was applied for and properly granted under

the twelfth section of the judiciary act. It was applied for at the time the defendant was
required to and did make his appearance. He was not bound to plead anterior to, or con-
temporaneously with, the filing of his petition for the removal of the cause. When that
petition was duly made, the requisite facts entitling to a removal shown and the surety
offered, it became “the duty of the said court to accept the surety and proceed no further
in the cause.” The state court could not require or receive an answer after the removal
was thus applied for, and hence there was no default on the part of the defendant in not
answering in that court, and none for not answering in this court, since this is the first day
of the term occurring after the cause was transferred to it. The cause is in equity, and the
defendant will be required to plead by the next rule day to the merits. If he desires to
demur we order that he do so at this term. Ordered accordingly.

NOTE. Under section 12 of judiciary act the right must be claimed when appearance
is entered. Johnson v. Monell [Case No. 7,399]; Sweeney v. Coffin [Id. 13,686]. There-
fore when the action in the state court is by consent referred and is continued, it is af-

Case No. 17,334.Case No. 17,334.

YesWeScan: The FEDERAL CASESYesWeScan: The FEDERAL CASES

11



terwards too late to have it removed under section 12 of the judiciary act Robinson v.
Potter, 43 N. H. 188. Practice: McBratney v. Usher [Case No. 8,661].

1 [Reported by Hon. John P. Dillon, Circuit Judge, and here reprinted by permission.]
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