
Circuit Court, D. Oregon. Nov. 24, 1876.

WATERS V. CAMPBELL.

[4 Sawy. 121; 9 Chi. Leg. News, 99; 15 Alb. Law J. 16.]1

ALASKA—HOW FAR INDIAN COUNTRY—LICENSE TO TRADE—REPEAL OF
STATUTE.

1. Alaska is not “Indian country” in the technical sense of that phrase, only so far as the introduction
and disposition of spirituous liquors is concerned; and, subject to this restraint, it is open to oc-
cupation and trade generally.

[Cited in U. S. v. Williams, 2 Fed. 62; Kie v. U. S., 27 Fed. 352.]

2. There is no law of the United States requiring persons to be licensed to trade in Alaska, even
with the Indians.

3. The provision of the general appropriation act of March 3, 1873 (17 Stat. 530), extending sections
20 and 21 of the Indian intercourse act of June 30, 1834 14 Stat. 729], over Alaska, being local
in its character, was not repealed by the repealing clause of section 1954 of the Revised Statutes.

4. The proviso in section 1954 of the Revised Statutes should be placed at the end of it, and not in
the middle of the second clause of it, as now printed.

[Cited in Eyre v. Harmon, 92 Cal. 585, 28 Pac. 780.]
This was an action [by Hugh Waters against James B. Campbell] for false imprison-

ment. It was commenced on June 27, 1876, in the state circuit court for the county of
Clatsop, and subsequently, upon the petition of the defendant, removed to this court.

W. W. Page and Hugh T. Bingham, for plaintiff.
W. W. Upton and Rufus Mallory, for defendant.
DEADY, District Judge. The complaint herein alleges that the plaintiff, on and before

September 18, 1874, “was residing and doing a lawful business, trading in goods, wares
and merchandise, at Fort Wrangle, in the territory of Alaska,” and that the defendant, be-
ing then and there a resident of Sitka, in said territory, “maliciously, and without probable
cause or lawful authority,” arrested the plaintiff and kept him in custody at said Wrangle
and Sitka until December 24, 1874, when he caused said plaintiff to be removed from
said Territory to this port, in custody, thereby wrongfully imprisoning the plaintiff for the
period of one hundred and eighteen days.

The defendant demurs to the complaint, because it does not state facts sufficient to
constitute a cause of action. Upon the argument of the demurrer the only cause assigned
was that as it appeared from the complaint that the plaintiff was engaged as a trader in
Alaska it should also appear therefrom that he was at the time duly licensed as an Indi-
an trader therein; and that, this fact not being alleged, it followed that the plaintiff was
wrongfully in the country, and therefore cannot maintain an action for the alleged false
imprisonment.
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The demurrer is overruled. The argument in support of it assumes that the defendant
at the date of the imprisonment was a military officer of the United States, having au-
thority to arrest and remove the plaintiff from Alaska, upon the ground that the latter was
engaged in trading with the Indians therein contrary to law.

But it does not appear that the defendant is or was a person having authority to arrest
or imprison any one in Alaska, or that he acted in the premises otherwise than as a pri-
vate citizen. In fact, the demurrer admits the allegation of the complaint that the arrest
was made without authority or probable cause.

But even assuming, as the argument for the demurrer did, that it appears that the de-
fendant was an officer of the United States army in command in Alaska at the time of
the imprisonment, still the demurrer is not well taken.

It does not appear from the complaint that the defendant was trading with the Indians
in Alaska. There are other people than Indians in Alaska with whom he might trade.
The country is not occluded, but is open to occupation by any one who may choose to go
there, subject to certain restraints concerning the introduction and disposition of spiritu-
ous liquors.

Alaska is not “Indian country” in the technical sense of that term any further than con-
gress has made it so. U. S. v. Seveloff
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[Case No. 16,252]. Section 1 of the Alaska act of July 27, 1868 (15 Stat. 240; Rev. St.
§ 1954), having been amended by the general appropriation act of March 3, 1873 (17
Stat. 530), so as to extend over the territory of Alaska (sections 20 and 21 of the Indian
intercourse act of June 30, 1834 [4 Stat. 732]), said territory, so far as the introduction
and disposition of spirituous liquors is concerned, was thereby made “Indian country.” In
re Carr [Case No. 2,432]. Subject to this restriction, the country seems to be open to
occupation and trade, even with Indians. The provisions of the intercourse act of 1834
(section 2129 et seq. of the Revised Statutes) which prohibit trading with the Indians in
the Indian country, except under a license from a superintendent or agent of Indian af-
fairs, are local in their character; and not having been specially extended over Alaska, as
sections 20 and 21 aforesaid were, are, therefore, not in force there.

There is even some question whether said sections 20 and 21 are in force there since
the enactment of the Revised Statutes. Chapter 3 of title 23 aforesaid, of the Revised
Statutes, does not contain section 1 of Alaska act, as amended by the general appropri-
ation act aforesaid, of March 3, 1873, but only as originally enacted, and therefore the
provisions extending sections 20 and 21 of the Indian intercourse act over Alaska are not
contained in the Revised Statutes. The Revised Statutes were passed June 22, 1874; but
the revision not having been brought down further than December 1, 1873, they were
postponed in effect to all acts passed after that date.

Section 5596 of the Revised Statutes provides: “All acts of congress passed prior to
said first day of December, 1873, any portion of which is embraced in any section of said
revision, are hereby repealed, and the section applicable thereto shall be in force in lieu
thereof; all parts of such acts not contained in such revision having been repealed or su-
perseded by subsequent acts, or not being general or permanent in their nature; provided,
that the incorporation into said revision of any general or permanent provision, taken from
an act making appropriations, or from an act containing other provisions of a private, lo-
cal or temporary character, shall not repeal or in any way affect any appropriation, or any
provision of a private, local or temporary character, contained in any of said acts, but the
same shall remain in force; and all acts of congress passed prior to said last-named day,
no part of which are embraced in said revision, shall not be affected or changed by its
enactment.”

A mere glance at this section shows that there is a blunder in its composition or print-
ing. After a somewhat careful examination and analysis of it, I think it was intended to
be arranged and read thus: Let the proviso end with these words at the beginning of the
third line from the bottom of the section, “shall remain in force,” and then place it at the
end of the section, instead of in the middle of the second clause thereof, as it now ap-
pears to be. The second clause will then read, “all parts of such acts not contained in such
revision having been repealed or superseded by subsequent acts, or not being general or
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permanent in their nature, and all acts of congress passed prior to said last-named day,
no part of which are embraced in such revision, shall not be affected or changed by its
enactment.”

By the first clause of this section, the general appropriation act of March 3, 1873, in-
cluding the clause extending sections 20 and 21 aforesaid over Alaska, is repealed, be-
cause a portion of the same is embraced in section 1954 “of said revision.” But the pro-
viso to the section excepts from the operation of this clause “any provision of a private,
local or temporary character” contained in such appropriation act. The provision extend-
ing sections 20 and 21 of the Indian intercourse act over Alaska is local in its character,
and therefore not repealed by this repealing clause. The same effect may be produced by
the second clause of the section, because it exempts from the operation of the repealing
clause all parts of the acts of congress not contained in the revision and not being general
or permanent in their nature. The demurrer is overruled.

[For opinion on defendant's motion for a new trial, see Case No. 17,265.]
1 [Reported by L. S. B. Sawyer, Esq., and here reprinted by permission. 15 Alb. Law

J. 16, contains only a partial report.]
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